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IN THE UNITED STATES BANKRUPTCY COURT
FOR THE EASTERN DISTRICT OF VIRGINIA

RICHMOND DIVISION
______________________________________________________________________________________ X
In re: Chapter 11
LandAmerica Financial Group, Inc., et al., Case No. 08-35994
Debtors. Jointly Administered
X

OBJECTION OF THE OFFICIAL COMMITTEE OF UNSECURED CREDITORS OF
LANDAMERICA 1031 EXCHANGE SERVICES, INC. TO MOTION BY KENDALL
SQUARE, LLC, CLA REAL ESTATE INVESTMENTS, AND PC REAL ESTATE
INVESTMENTS FOR TURNOVER AND ASSIGNMENT OF NOTE

COMES NOW the Official Committee of Unsecured Creditors of LandAmerica 1031

Exchange Services, Inc. (the “LES Committee”) and files this objection (the “Objection™) to the
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Motion for Turnover and Assignment of Note (the “Motion”) filed by Kendall Square, LLC
(“Kendall”), CLA Real Estate Investments (“CLA”), and PC Real Estate Investors, LLC (“PC,”
and collectively with Kendall and CLA, the “Exchangers”). In support of the Objection, the LES

Committee represents as follows:

L PRELIMINARY STATEMENT

1. By the Motion, the Exchangers request that LandAmerica 1031 Exchange
Services, Inc. (“LES”) divest itself of funds, namely the Note and the Deed of Trust (both as
defined below), which currently fall within the ambit of the LES estate. The relief requested by
the Motion is no different than a request of an exchanger to remove cash from the LES estate.
This would result in the improper diversion of estate monies. Accordingly, the Motion must be

denied.

1I. JURISDICTION

2. This Court has jurisdiction to consider this Objection pursuant to 28 U.S.C. §§
157 and 1334. This matter is a core proceeding pursuant to 28 U.S.C. § 157(b)(2)(A), (B), and
(0). Venue is proper in this district pursuant to 28 U.S.C. §§ 1408 and 1409. This Court has
authority to grant the relief requested pursuant to sections 541 and 105 of title 11 of the United
States Code (the “Bankruptcy Code™).

1. BACKGROUND

3. On November 26, 2008, LandAmerica Financial Group, Inc. (“LFG,” and
collectively with LES, the “Debtors”) and LES filed their respective petitions for relief in the

Bankruptcy Court for the Eastern District of Virginia.'

' On November 26, 2008, the Court entered an order administratively consolidating the Debtors’ cases.
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4, On December 3, 2008, pursuant to section 1102 of the Bankruptcy Code, the
United States Trustee appointed: (i) the Official Committee of Unsecured Creditors of
LandAmerica Financial Group, Inc.; and (ii) the LES Cbmmittee.

5. On September 30, 2008, the Exchangers entered into that certain exchange
agreement (the “Exchange Agreement”) with LES, as qualified intermediary, to facilitate a tax
deferred exchange (the “Exchange”) under 1031(a)(1) of the Internal Revenue Code (the “Tax
Code”).? See Motion, 9 3. Pursuant to the Exchange Agreement, the relinquished property was
sold (the “Sale”) to Town and Country Mobile Lodge, L.P., a California limited partnership (the
“Buyer”) on August 19, 2008. Id. at § 5. In connection with the Sale, the Buyer assigned to
LES, as qualified intermediary, a promissory note in the principal amount of $100,000.00 (the
“Note”) secured by a deed of trust (the “Deed of Trust”) which was itself secured by the
relinquished property. Id.

6. On December 22, 2008, the Exchangers filed the Motion requesting an order
compelling: (i) the turnover and assignment to the Exchangers of the Note; or (ii) in the
alternative, the substitution of a qualified intermediary for LES under the Exchange Agreement.
The Exchangers assert that the requested relief is appropriate because: (i) the Exchangers have
been informed that LES does not intend to consummate any section 1031 exchanges which are
the subject of LES’s various executory exchange agreements, including the Exchange; and (ii)

the Note is not property of the LES estate. Id. at 9 6-7.

% A section 1031 tax deferred exchange allows a deferral of taxes on the sale of property that would
otherwise be due. Ina 1031 exchange, an exchanger has 45 days from the date of a sale of relinquished property to
identify a like-kind replacement property and 180 days from the date of sale of relinquished property to close on the
purchase of replacement property. LR.C. § 1031(a)(3)(A)-(B). To preserve the tax deferral, the exchanger cannot
take title to the proceeds of its first sale, but must instead deposit the proceeds with a qualified intermediary until
such time as the exchanger is ready to close on the replacement property. LR.C. § 1031(a)(1).

687069.0001 WEST 6321791 v1 3



IvV.  OBJECTION

A. This Court Has Not Yet Determined Whether Funds Held by LES Under Exchange
Agreements are Property of the Estate

7. LES’s property rights with regard to the Note and the Deed of Trust constitute a
monetary interest and should be treated no differently than cash held by LES under any other
exchange agreement. The Court has not yet determined whether funds held by LES under its
various exchange agreements are property of the estate of LES, or whether LES is merely
holding such funds in constructive trust for the various exchangers.® Until this Court rules on
this matter, there exists the possibility that the requested relief may improperly divert funds,
namely the Note and the Deed of Trust, that belong to the LES estate. If another qualified
intermediary is selected, and it is subsequently determined that the Note and the Deed of Trust
are property of the LES estate, the estate will have suffered quantifiable monetary damage and
there will be no mechanism in place by which losses may be recouped. The above concerns are
amplified by the fact that if this Court grants the requested relief, the door will be opened for
identical requests by numerous similarly situated exchangers. Accordingly, the Motion must be

denied.

V. WAIVER OF MEMORANDUM OF LAW

8. The legal authority supporting the relief requested by this Objection has been
cited herein. Accordingly, the LES Committee respectfully requests that the Court waive the

requirement in Rule 9013-1(H)(2) of the Local Rules of the United States Bankruptcy Court for

* The LES Committee would note that the Motion appears to seek declaratory relief with respect to
ownership of the Note. To the extent the Exchangers are requesting a determination that the Note is not property of
the LES estate, the Exchangers have failed to comply with Rule 7001(9) of the Federal Rules of Bankruptcy
Procedure which requires a party to initiate an adversary proceeding to obtain declaratory relief. Fed. R. Bankr. P.
7001(9).
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the Eastern District of Virginia that a response in opposition be accompanied by a memorandum

of law.

VI. CONCLUSION

In light of the foregoing, the LES Committee respectfully requests that the Court: (i) deny
the Motion; and (i) grant the LES Committee such other and further relief as the Court deems

appropriate.

Dated: Richmond, Virginia
January 8, 2009

/s/ Mary A. House
Charles R. Gibbs (admitted pro hac vice)
Sarah Link Schultz (admitted pro hac vice)
AKIN GUMP STRAUSS HAUER & FELD LLP
1700 Pacific Avenue, Suite 4100
Dallas, Texas 75201
Telephone: 214.969.2800
Facsimile: 214.969.4343

Mary A. House (Virginia Bar No. 66613)
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1333 New Hampshire Avenue, N.W.

Washington, D.C. 20036

Telephone: 202.887.4000

Facsimile: 205.955.7827

-and-

Lynn Tavenner (Virginia Bar No. 30083)
Paula S. Beran (Virginia Bar No. 34679)
TAVENNER & BERAN, PLC

20 North Eighth Street, Second Floor
Richmond, VA 23219

Telephone: 804.783.8300
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Proposed Attorneys for The Official Committee of

Unsecured Creditor of LandAmerica 1031
Exchange Services, Inc.
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CERTIFICATE OF SERVICE

The undersigned hereby certifies that a true and correct copy of the above and foregoing
Objection to the Motion for Turnover and Assignment of Note filed by Kendall Square, LLC, CLA
Real Estate Investments, and PC Real Estate Investors, LLC has been served via email on the
following and on the parties listed on the attached service list by first class mail, postage pre-paid

on this the 8" day of January, 2009.

Richard C. Maxwell

Woods Rogers PLC

P. O. Box 14125

Roanoke, VA 24038-4125
rmaxwell@woodsrogers.com

Robert B. Van Arsdale

Office of the United States Trustee
701 East Broad St. Suite 4304
Richmond, Virginia 23219
Robert.B.Van.Arsdale@usdoj.gov

Dion W. Hayes, Esq.

John H. Maddock, III, Esq.
McGuireWoods LLP

One James Center

901 East Cary Street
Richmond, Virginia 23219
dhayes@mcguirewoods.com
imaddock@mcguirewoods.com

Paul V. Shalhoub, Esq.

Rachel C. Strickland, Esq.

WILLKIE FARR & GALLAGHER, LLP
787 Seventh Avenue

New York, New York 10019
mao(@willkie.com
rstrickland@willkie.com
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Bruce H. Matson

Christopher L. Perkins

LeClair Ryan, A Professional Corporation
Riverfront Plaza, East Tower

951 East Byrd Street, Eighth Floor
Richmond, Virginia 23219
bruce.matson(@leclairryan.com
christopher.perkins@leclairryan.com

Jeffrey S. Sabin

Mark M. Elliott

Justin G. Imperato

Bingham McCutchen LLP
399 Park Avenue

New York, NY 10022
jeffrev.sabin@bingham.com

Kevin A. Lake
Vandeventer Black LLP

P. O. Box 1558

Richmond, VA 23218-1558
klake@vanblk.com

Jesse H. Austin, III

Paul Hastings Janofsky & Walker LLP
600 Peachtree Street, N.E.
Twenty-Fourth Floor

Atlanta, GA 30308
jessaustin{@paulhastings.com

/s/ Sarah Link Schultz

Sarah Link Schultz



