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THE CLERK:  In the matter of LandAmerica Financial1

Group, Incorporated, hearing on Items 1 through 22 as set out2

on the debtors' amended proposed agenda.3

MR. BLAIR:  Good morning, Your Honor.4

THE COURT:  Good morning.  Richard Blair for the5

debtors.  Your Honor, at counsel table with me table I have6

Dion Hayes of McGuireWoods and Rachel Strickland and Terrence7

McLaughlin, both of Willkie Farr & Gallagher.8

Your Honor, pursuant to the Court's amended case9

management order, we filed an agenda last Friday.  We filed an10

amended agenda yesterday evening, and with the Court's11

permission, we'd like to proceed with the items in the order12

they're listed on the amended agenda.13

THE COURT:  That would be the Court's preference.14

MR. BLAIR:  Thank you, Your Honor.  Your Honor, the15

first motion before the Court today is the debtors' motion for16

an order setting the final date to file proofs of claim against17

LandAmerica Credit Services, Incorporated or LandAm Credit for18

short.  As you'll note, Your Honor, this motion is very similar19

to the bar date motions for the other affiliated debtors in20

these bankruptcy cases.  By the motion, the debtors are21

requesting that the Court establish September 30th, 2009 as the22

general bar date for filing pre-petition claims in the case of23

LandAm Credit and set January 14th, 2010 as the government unit24

bar date.  The claims will be filed with Epic Bankruptcy25
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Solutions, who is the debtors' court-approved claims agent, at1

the address provided in the notice of the bar date.2

Your Honor as you're aware, this Court approved the3

sale of substantially all of LandAm Credit's assets last month,4

and I'm happy to report that that sale closed on August 12th. 5

Now that its assets have been sold and it's no longer6

operating, LandAm Credit wishes to ascertain as swiftly and7

fairly as possible what claims are purportedly outstanding8

against it as well as the amount and validity and priority of9

such claims.  Setting a bar date of September 13th will10

substantially aid in these efforts.11

Your Honor, notice of the bar date is Exhibit C to12

the motion.  The debtors plan to mail the notice of the bar13

date to all known creditors of which there are approximately14

600, as well as to all parties in interest and anyone entitled15

to receive notice under the Court's amended case management16

order, no later than five days after the filing of the debtors'17

schedules, which will be filed no later than August 31st. 18

Notice will also be sent to all state attorneys general in all19

states where the debtors did business, the PBGC, the EPA, the20

SEC, among other parties.21

The debtors also plan to provide publication notice. 22

The publication notice is Exhibit D to the motion, and it will23

be published no later than 20 days prior to the general bar24

date and one time in the Wall Street Journal and one time in25
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the Richmond Times Dispatch.1

Notice of the bar date motion was sent to all parties2

entitled to receive notice under the Court's amended case3

management order, and we received no objections.  And for these4

reasons, as well as the reasons articulated in the motion, the5

debtors would ask that the Court grant the relief asked for in6

the motion.7

THE COURT:  Very good.  Does any party wish to be8

heard in connection with the debtors' motion?9

(No verbal response)10

THE COURT:  All right.  There being no objection, the11

Court will grant the motion.12

MR. BLAIR:  Thank you, Your Honor.13

MS. GUNN:  Good morning, Your Honor.   Elizabeth Gunn14

of DuretteBradshaw, co-counsel for Matthew B. Luxenberg, the15

Type A test case plaintiff.  The next item on the Court's16

docket is the first application for approval of compensation17

and reimbursement of expenses for the forensic accountant for18

the Type A test case plaintiff. 19

The time period of the application covers the date20

the employment was approved, February 17th through March 11th,21

2009.  This is substantially all of the services that have been22

billed.  In fact, it is all the services that have been billed23

to date by the forensic accountant and was -- corresponds with24

the summary judgment phase of the test cases.25
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There have been no objections to the motion, and it1

was served pursuant to the -- on the 2002 list in the2

LandAmerica Exchange Services case and the LandAmerica3

Financial Group case per the amended case management order. 4

The total fees are just over $30,000, and the expenses are5

$703.  We've spoken with the U.S. Trustee, and all of billing6

complies with their requirements, and we would ask that the7

Court approve the application as presented.8

THE COURT:  Does any party wish to be heard in9

connection with the application for approval of compensation10

for the forensic accountant of the Type A test case plaintiff?11

(No verbal response)12

THE COURT:  All right.  The Court had previously13

approved the retention of the forensic accountant and the14

payment of the expenses from the estate pursuant to Section15

503(b)(4) of the Bankruptcy Code, and the Court has reviewed16

the application and finds the fees to be reasonable, and the17

Court will approve the application.  Please submit an order.18

MS. GUNN:  Thank you, Your Honor.19

MR. PERKINS:  Good morning, Your Honor.  Chris20

Perkins of LeClairRyan on behalf of the LFG Committee.  Judge,21

Item Number 3 on the docket is the Committee's application to22

retain special counsel.  Judge, I'm joined today by Steve23

Hryniewicz of Bingham McCutchen, from their Hartford,24

Connecticut office.  He's admitted to practice in state and25
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federal courts in Connecticut and the Southern District of New1

York.  I'd ask that he be admitted pro hac vice to address this2

item as well as one later on the docket.3

THE COURT:  He'll be so admitted.  Thank you.4

MR. PERKINS:  Thank you.5

MR. HRYNIEWICZ:  Good morning, Your Honor.  Steve6

Hryniewicz for Bingham McCutchen, counsel for the Official7

Committee of the Unsecured Creditors of LandAmerica Financial8

Group, Inc.  I'm here this morning, Your Honor, to request9

approval of the application of the Committee to retain McGrath,10

North, Mullen & Kratz, PC, LLO, as special counsel for the11

Committee, nunc pro tunc to the petition date.  Your Honor,12

we've received no objections to the application.13

Your Honor, we have -- McGrath North was retained to14

provide services in Nebraska in December of last year on behalf15

of the Committee, and their work is now completed.  We have16

agreed with the debtors that they will submit a first and final17

fee application to be capped at $5,600, and that we would18

provide prior advance notice to the debtors if we -- the19

Committee intends to further use their services.20

McGrath has no conflicts other than those disclosed21

in their application, and we submit that they are a22

disinterested person under the Bankruptcy Code, and that the23

employment of McGrath North on behalf of the Committee is24

necessary, in the best of the Committee and the debtors'25
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estate, and we ask that the relief in the motion be granted.1

THE COURT:  Why wasn't the application submitted at2

the time that the firm was employed?3

MR. HRYNIEWICZ:  Your Honor, a pure oversight and no4

other reason.5

THE COURT:  Were all parties aware of the employment6

of the firm at the time of the engagement?7

MR. HRYNIEWICZ:  I believe, Your Honor, that McGrath8

North actually appeared on the record in regulatory proceedings9

in Nebraska related to the sale of the underwriters, and that10

counsel for the debtors were present at the time, and I believe11

were aware of their -- the fact that they were representing the12

Committee at that time.13

THE COURT:  All right.  Thank you.  Does any party14

wish to be heard in connection with the application?15

MR. BLAIR:  Your Honor, Richard Blair for the16

debtors.  We don't object, but I've been informed by my co-17

counsel that we were not informed that McGrath North was18

performing these services in front of the Regulatory19

Commission.20

THE COURT:  All right.  Very good.  The Court has21

previously held that it would not approve nunc pro tunc22

applications of professionals, although in that case there was23

an objection that was raised by the Unsecured Creditors24

Committee.  There being no objection in this case to the25
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application, the Court will approve it.1

MR. HAYES:  Your Honor, Dion Hayes for the debtors. 2

Item Number 4 on the docket is American Capital's Rule 20043

motion.  Steven Gallagher at Venable represents the movant. 4

He's not here today.  He requested that this matter be moved to5

the September 21 docket.  The motion is fully briefed, Your6

Honor, but the debtors do not have any opposition to moving7

this to the next omnibus on September 21.8

THE COURT:  All right.  That will be adjourned to9

September 21.10

MR. HAYES:  Your Honor, Item 5 on the docket is11

McGuireWoods' fee application for March 1 through May 31 in the12

case.  Item 6 is Willkie Farr's fee application.  Item 7 is13

Williams Mullen's fee application.  Item 8 is the Akin Gump fee14

application.  Item 9 is the Tavenner & Beran fee application. 15

Item 10 is the Protiviti fee application.  Item 11 is the16

Bingham McCutchen fee application.  Item 12 is the LeClairRyan17

fee application, and Item 13 is the Alvarez & Marsal fee18

application.19

Your Honor, there were, as the Court is aware, a20

number of objections filed to the fee applications for the21

professionals in the LES Chapter 11 estate.  Your Honor, it's22

the debtors' view -- both debtors' view with respect to all of23

the fee applications that the Court should approve the fee24

applications.25
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Your Honor, the case is a complex case.  I don't1

think anyone can reasonably dispute that.  We have two2

committees in the case, and whether that decision was correct3

or not, having two committees does increase substantially the4

professional expenses in a Chapter 11 case.  During the period5

of March through May, all of the estate professionals were6

working diligently on a number of matters.  Among the matters7

that were active in the March through May time period was8

responding to a variety of government inquiries relating to the9

debtors or other entities preparing for a mediation which has10

produced a positive result that we are hopeful will result in11

confirmation of a plan in this case.12

Resolution of numerous issues with the PBGC, which13

objected to sales of certain assets and subsidiaries by the14

debtors and also analysis with respect to a PBGC proof of claim15

filed in an amount in excess of $35 million, the resolution of16

that claim is going to have a substantial impact on recoveries17

of all creditors in these cases, because that is a --18

potentially a control group liability of all of the debtors.19

Your Honor, in addition, we transitioned the pension20

plan to a new contract fiduciary and a new investment21

management firm which was a very positive and required22

reviewing numerous lengthy contracts and getting those23

transactions approved.  That was the first step, Your Honor,24

putting the pension plan on a path towards termination, which25
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is in the interest of the bankruptcy estate and facilitating1

distributions to creditors.2

In addition, Your Honor, all of the estate3

professionals were working diligently on the sale of assets and4

subsidiaries to produce distributable value in these cases. 5

The debtors themselves experienced a substantial and rapid6

reduction of headcount and real estate occupancy during the7

application period and facilitating that as an HR matter and8

also filling in the inevitable gaps that exist when a sizeable9

public company rapidly reduces its headcount was a subject of10

much of the professional effort during the application period.11

In addition, as in any large Chapter 11 case, there12

were executory contract issues that were addressed.  There was13

the preparation of claim objections including an analysis of a14

$54 million priority claim that the IRS has filed in the case,15

that if allowed would substantially dilute recoveries.  The16

debtors believe that we have substantial no liability defenses17

to a substantial portion of that claim and would anticipate18

bringing that claim objection before Your Honor in the near19

term if pending discussions with the IRS regarding possible20

settlement are not productive.  That claim, Your Honor, if21

allowed, would substantially dilute recoveries for all22

creditors in these cases including creditors of the 103123

Exchange business.24

Finally, Your Honor, among the substantial matters25
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that the estate professionals were involved in during the1

application period was the briefing and arguing of the test2

case -- the test case cases that the Court established in the3

1031 case, and the Court's establishment of that process and4

the prompt prosecution of that process, in our judgment,5

substantially reduced the aggregate litigation expense that the6

estates would've otherwise experienced had each of the 10317

claimants had the opportunity to litigate their claims on an8

individual basis.9

So, Your Honor, March through May was a busy and10

productive time period for the estates generally.  The debtors'11

view is that the fee applications of all of the professionals12

should be approved.  We understand the U.S. Trustee's position13

is that -- and Mr. Van Arsdale can, of course, articulate it14

himself, but based on our discussions, we understand that the15

Office is not objecting to approval of the fee applications at16

this time but reserving his right to approve all the fees in17

the case at the time of final fee application.18

So, Your Honor, we think the fees are appropriate for19

a case of this size and complexity.  I'm sure all of the20

professionals would be happy to answer any questions the Court21

may have about any of the fee applications, but the debtors22

would request that the fee applications be approved in their23

entirety.  Thank you, Your Honor.24

THE COURT:  Thank you, Mr. Hayes.  Does any party25
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wish to be heard in connection with any of the fee1

applications?  Yes, sir?2

MR. THOMPSON:  I do.  3

THE COURT:  Please state your name for the record.4

MR. THOMPSON:  Your Honor, my name is Mac Thompson,5

William McIlwaine Thompson, Jr.  I'm from Charlottesville,6

Virginia.  I'm a member of the Virginia State Bar, but I'm not7

here representing any other person than myself.  I'm an8

exchanger, a victim, as many of us now feel, and I think there9

are many -- I know on this -- on the telephone conference who10

feel very strongly about this, and I would like, if Your Honor11

would allow me, to speak in support of the objections to the12

fees, particularly of the lawyers working with the LandAmerica13

1031 Exchange Services.14

THE COURT:  You may, sir.15

MR. THOMPSON:  Thank you.  Your Honor, in July, 19 --16

July, 2008 I deposited over $950,000 with LES, so a party that17

has a very strong interest in the outcome of this litigation. 18

There are many people involved here who have been -- whose19

savings have been decimated.  In fact, I know that Mr. Van20

Arsdale has received e-mails from LES exchangers who are 21

literally now in penury, receiving food stamps in order to make22

things go forward.23

As an exchanger, I understand that I'm effectively24

represented by Akin Gump, that Akin Gump has now generated fees25
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of over 1.7 million, and that they have had in just the last1

billing over 20 -- or 21 lawyers have submitted fees in their2

bill relating to this fee request.  Under Rule 1.5 of Virginia3

Rules of Professional Conduct -- and I might say I know Mr.4

Gibbs is from Texas.  These rules are analogous, because I5

happen to be a member of the Texas State Bar as well -- a6

lawyer's fee shall be reasonable, and as you're very well7

aware, there are factors that are considered what is -- what is8

considered reasonable.  I'm not going to try to go through all9

of those factors.  They are -- there are many of them, but I10

would like to consider two.11

THE COURT:  The Court generally looks at the Johnson12

factors as enunciated by the Fifth Circuit, which has been13

adopted in this Circuit -- by the Fourth Circuit.14

MR. THOMPSON:  Right.  Thank you.  One factor is the15

novelty and difficulty of the questions involved.  The previous16

gentleman pointed out that this is a very complex case, and, in17

fact, I appreciate particularly in regards to LFG you're18

dealing with a publicly traded company and operating business. 19

But as you look at the LES situation, it seems to me it's quite20

different.  As soon as LES was out of business, as soon as the21

word was out that it was in bankruptcy, LES was effectively out22

of business.  There was nothing else that was going to happen23

there.24

And if you look at the assets of LES or if you look25
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at the corpus there, there was cash, cash which belonged to the1

exchangers, and there was an obligation to pay those2

exchangers.  There were some minor -- there were some minor3

trade accounts.  There was the outrageous claim by LAF for over4

$68 million.  I say outrageous, because LAF, in fact, was5

responsible for the problem itself, and that 68 million was6

used simply to keep the company alive while the officers and7

directors effectively were operating what amounted to a Ponzi8

scheme.  My money, which I put into the company or I put into9

the escrow, I should say, in July of 2008 was virtually10

immediately used to pay off an exchanger who had put money in11

before the -- before the auction right securities were frozen.12

Another major factor to consider, and this is the13

only other one that I'll look at, is the results obtained. 14

What had been the results that Akin Gump has obtained after15

spending $1.7 million and having an extraordinary number of16

people in their firm working on this case, not to mention17

Willkie Farr, which I'm sure had as many people?  The ironic18

thing is the results in many cases have actually been contrary19

to the interest of the LES exchangers.  Mr. Gibbs, for example,20

assiduously argued that the assets held by LES on behalf of the21

exchangers were, in fact, assets of the corporation.  This22

position is absolutely counter to the interest of the23

exchangers, and yet he purports to represent the exchangers. 24

If these are assets of the corporation, does that mean, for25
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example, that LFG can simply take these assets, use them to pay1

off its liabilities to SunTrust?  They obviously used them to2

pay off the liabilities to the previous exchangers, which was3

clearly in breach of their -- of any justifiable activity.4

And incredibly, this position that Mr. Gibbs and his5

firm took is contrary to the very position of the -- of the6

company itself.  If you look at LFG's forms 10K and 10Q which7

were filed quarter after quarter, year after year over at least8

ten years, and every filing that they made they included this9

statement, due -- and this is quote, "due to the structure10

utilized to facilitate these transactions reversed exchanges11

and light kind are not considered our assets."  I repeat that,12

"are not considered our assets, and are not included in the13

accompanying consolidated balance sheets."  And yet, in spite14

of that, Mr. Gibbs, who purported to represent the exchangers15

insisted that these should be included in the assets of the16

estate.17

In the same vein, in the briefs that he filed before18

your Court he insisted that the exchangers' assets were not19

held in trust.  Again, an argument that was contrary to the20

interest of the exchangers and again an asset -- I mean an21

argument which was absolutely contrary to the position of the22

officers and directors of LAF themselves -- LFG -- sorry -- LFG23

themselves.24

In this letter written October the 7th, 2008 from25
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Michelle Gluck, Executive Vice President and Chief Financial --1

Chief Legal Officer of LFG, she made the following statement,2

and I quote, "As part of the business, the company's --" this3

is LES' "-- customers deposited with the company, LES, cash4

proceeds from certain real estate transactions," as I did5

myself.  "The company, LES, holds these funds in escrow as a6

fiduciary until the funds with the related earnings are7

returned to customers to complete the 1031 exchange."  These8

were letters written to SunTrust, Citi Corp., and in both9

letters she makes the statement, which I think is obvious to10

all of us who are exchangers, that the company holds these11

funds in escrow as a fiduciary.12

And yet, in spite of this, Mr. Gibbs insisted on13

representing the interests of parties other than the14

exchangers.  Who are these other parties?  I don't understand15

how he could take this position.  I'd really sincerely like to16

know who was represented when you took that position?17

THE COURT:  Please direct your remarks to the Court.18

MR. THOMPSON:  Sorry.  So what would be the most19

important result that he might have obtained -- Akin Gump might20

have obtained?  Clearly, the mst important result would be to21

get SunTrust and Citi Corp. to repurchase a poor quality --22

poor quality auction rate securities that they sold to LES. 23

Banks have made massive repurchases of these ARSs.  In fact, in24

the Wall Street Journal this morning there's a statement or an25
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article pointing out that 60 billion -- that's billion with a B1

- auction rate securities have been repurchased by Wall Street2

firms, and yet in nine months I have heard only talk.  He3

talked about the possibility of hiring Quinn Emanuel with an4

outrageous fee.  He talked about the possibility of finding5

someone to buy these assets at pennies on the dollar, but I've6

seen no action on this front taken by Mr. Gibbs or his firm or7

by Willkie Farr against SunTrust or Citi Corp. or anyone else.8

Another result, has there been any money returned to9

any exchangers?  The answer, of course, is no, not a dime.  We10

have no prospects right now, it appears, of getting any money11

returned.  12

And so in summary, Your Honor, the exchangers have13

been very poorly represented here.  A liquidation case, the LES14

case, acknowledging that the LFG case is a different matter. 15

The LES case is relatively straightforward.  It's not that16

complicated in spite of the fact that there are some segregated17

parties and so-called commingled parties.18

They've taken positions that are counter to the19

interest of the victims in this matter that they, in fact,20

purport to represent.  And so, Your Honor, I would request that21

these outrageous legal fees be dramatically reduced, and that 22

connection I would urge that the Court consider appointing a23

neutral fee examiner to review the reasonableness of the hours24

spent and the fees billed.  I would ask that you would allow25
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that fee examiner to receive additional information, and I1

would further ask that you withhold any further payment of any2

additional fees until that examination has been completed. 3

Thank you, Your Honor.4

THE COURT:  Thank you, sir.  Does any other party5

wish to speak in opposition to the applications?6

MR. PAGE:  Very briefly, Your Honor.  Ronald Page for7

Sharon Billedeau.  She filed an objection, Docket Number 1865,8

and my client would like to withdraw that objection.9

THE COURT:  All right.  Thank you.10

MR. PAGE:  Thank you.11

THE COURT:  Any other party wish to be heard in12

connection with the applications?13

MR. GIBBS:  Good morning, Your Honor.  Chuck Gibbs14

with the law firm of Akin, Gump, Strauss Hauer & Feld, co-15

counsel along with Lynn Tavenner from Richmond for the16

Unsecured Creditors' Committee of LES.  Mr. Hayes, for the17

debtor, I think described the position that we would adopt with18

respect to the appropriateness of the request that had been19

made for interim approval of the hold back amounts that have20

occurred between March through May of 2009.  I stress, as the21

Court is well aware of those interim awards, subject to the22

Court's final determination at the final hearings on fee23

applications, the position of the Committee with respect to the24

applications of the professionals retained by the Committee --25
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that would be my firm, the firm of Tavenner & Beran, and the1

firm of Protiviti -- be approved as applied for today.  I2

wanted the Court and the record to know that.3

With respect to the last request that was made with -4

- by Mr. Thompson, that there be an examiner appointed, the5

Committee takes no position on the subject but would prefer and6

would ask the Court to reserve -- allow it to reserve its7

rights to revisit that issue at a later time in the case.  And8

so the extent that they're not supporting or opposing today,9

that it not be prejudicial to the Committee's ability to seek10

an examination through a fee examiner or other appropriate11

mechanism later in the case but do not support the request as12

made by several objectors.13

With respect to the comments that were just made in14

the form of a verbal objection, I understood the speaker to be15

an attorney licensed in the State of Virginia and also licensed16

in the State of Texas.  I know in Texas, and I presume that the17

rules are similar here, that the courts don't look with favor18

on trial by ambush.  As a licensed attorney, it would've been19

nice to have his papers filed reflecting the objections that he20

made within the notice period that the Court -- that was set21

out in the notice, so that I could've had an opportunity to22

respond with either written papers or at least some advance23

notice of the concern.  It amplified, however, the written24

identical motions in the form of written objections that were25



23

J&J COURT TRANSCRIBERS, INC.

filed by I think 33 objectors out of the 450 exchangers in the1

case.2

The reality is, and it's a reality that are firm and3

the Committee members are fully aware, is that the exchangers4

in this case are hugely unhappy, hugely frustrated, and very5

angry.  They have, you know, in their written objections6

characterized themselves as involuntary creditors, which is a7

term used by the judge in confidential mediation repeatedly.  I8

found it odd that it made its way into written objections that9

were filed and prepared by some counsel on behalf of those10

parties.  But nevertheless, they -- the basis for their11

frustration is legitimate.  They are -- they're seeing money12

that they thought they'd entrusted with a qualified13

intermediary to be spent to pay court-appointed professionals14

to try to achieve results, the benefits of which are somewhat15

opaque at the present time.  I think the Court is fully aware16

of the complexities of the case and the distinction that17

somehow LES is an easy case and the rest of the interrelated18

estates is a complicated case is misguided and inappropriate. 19

I think that the issues that this Committee faces and has faced20

since the inception of this case are very complex and very21

difficult, and I think that the results that we have achieved22

and that we're on the cusp of and the results that will be23

reflected in a plan that we hope to be filed in the very short24

future that embodies agreements that we've told the Court about25
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in the prior hearing that we had that resulted in term sheets1

being agreed to by the parties to the mediation I think will2

and hope will meet with favor and support by the constituency3

that I represent.  I take strong exception to the comments and4

the position that our efforts have been contrary to the5

interests of the constituency that we represent.6

We took the position, which the Court agreed with,7

that the governing documents that each exchanger assigned8

controlled, and that, in fact, no trust existed with respect to9

those funds notwithstanding characterizations in letters,10

notwithstanding characterizations on the internet that the11

company may have made, that the documents controlled, and that12

there was no trust created expressly or as a result -- under13

Virginia law as a resulting trust, and the Court has agreed. 14

We think that was the appropriate decision.  Was it in our15

estate's best and my constituencies' best interests?  I firmly16

believe that decision is.  In the absence of that decision,17

this Court would have no jurisdiction if those monies that you18

might impress with a trust were not property of the estate, and19

these 450 exchangers would be left to chase that money in as20

many as 450 different courts throughout the country to try to21

get first in line to try to somehow trace the monies and the22

assets that the debtor held with -- in favor of a trust for23

each of those creditors.24

Similarly, the vast majority of the value of the25
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estate consisted of illiquid auction rate securities that were1

owned by the debtor for a period of time far longer than any of2

the current exchangers had ever been in contract with this3

debtor, and so it would be difficult to say that their funds4

went into the purchase.  It would be impossible to say that any5

of their funds went into the purchase of those auction rate6

securities.7

So it was the opinion of the Committee, as8

recommended by its counsel, that the assertion of a trust on9

these funds that the debtor had and the assets the debtor had10

would leave these exchangers in a worse position than the11

ruling which we sought from this Court  which we thought was12

consistent with Virginia law.  And we think that the expenses,13

while high, would have been substantially greater had this14

matter degenerated into a litigation involving who could get to15

the courthouse first, in this courtroom or in others, for the16

collection and monetization of the assets that this debtor had17

at the time they filed bankruptcy.18

As parties in this case have indicated, I think the19

only thing that would remove the anger and the frustration of20

the exchangers in large part would be to wind the clock back21

some time before November of 2008 and this event never have22

happened.  That this case never had been filed, and that their23

exchanger never found itself in bankruptcy.  That's not the24

reality.  We were faced with the situation that this company25
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went into bankruptcy, and we -- I think that the Committee's1

professionals have been working diligently and effectively and2

cost efficiently to achieve results which we think will get the3

support of our constituencies.4

So we would ask Your Honor to approve the5

applications of Tavenner & Beran, Protiviti, and Akin Gump in6

response to the objections filed and also in response to the7

objections articulated today.8

THE COURT:  All right.  Thank you, Mr. Gibbs.  Any9

other party wish to be heard?  Mr. Perrow.10

MR. PERROW:  Yes, Your Honor.  Your Honor, Robert11

Perrow from Williams Mullen.  We're here on our second fee12

application.  Williams Mullen's services have been all rendered13

to LFG.  I want to point that out to the Court.  And they all14

relate to the debtors' ongoing business operations, which would15

include corporate securities business combination, employee16

benefit, employment, and tax issues.  Our fee application is17

for $75,000 in fees, $75,014.50, and $234.50.  I do not believe18

any of the objections filed go to any of the -- go to the fee19

application of Williams Mullen, and we'd ask that that be20

approved.21

THE COURT:  All right.  Thank you.  Mr. Perrow, I can22

assure you I have read your fee application, and I've also read23

all of the objections, and I agree.24

MR. PERROW:  Thank you.25
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THE COURT:  Mr. Sabin.1

MR. SABIN:  Good morning, Your Honor.  Jeff Sabin2

from Bingham McCutchen on behalf of the Official Committee of3

LandAmerica Financial Group Creditors, the parent creditors. 4

Your Honor, I echo all of the responses from Mr. Hayes and from5

Mr. Gibbs.  There are no objections to our fee application, but6

I rise actually to support based upon not only the public7

various hearings in this case and the public record in this8

case but the private record, also.  I think the work has been9

done to move these cases along by the professionals on the10

debtors' side and on the LES Committee's side justify11

themselves, and I think they're well known to the Court12

publicly and privately, the applications made to date, and,13

therefore, I support.  Thank you, Your Honor.14

THE COURT:  Thank you, Mr. Sabin.  Does any other15

party wish to be heard?16

MR. THOMPSON:  If I might?17

THE COURT:  I'll give you a moment, but I do want to18

hear from the officer of the U.S. Trustee before --19

MR. VAN ARSDALE:  Robert Van Arsdale for the U.S.20

Trustee.  Your Honor, it's sort of axiomatic in this court, and21

it's unfortunate, but bankruptcy's expensive, and big22

bankruptcy cases are very expensive.  The playing ground that23

we have to look at is one that is in the general nature of all24

cases that have occurred and looked in that context I don't25
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think this case has been outrageously expensive.  It's1

expensive.  Don't get me wrong.2

I think the only thing that really stands now to --3

that needs to be evaluated and can't be evaluated right now is4

what the results of these efforts are going to be.  That is not5

before the Court, because we're still in process.  We're mid-6

process.  And I would point out to the Court and to the folks7

on the phone and the people that call me on a semi-daily basis8

that when you look at the result, you're talking about the9

ultimate result.  An interim ultimate result doesn't make any10

sense, and it's not something to base a decision on now.11

All of these fees will be reevaluated at the end of12

this case to see if the result is -- was wroth what it cost,13

and if it's not, and if they've been overpaid, the money will14

have to come back into the estate and be redistributed to the15

creditors.  For that reason, I am reserving the Office of the16

U.S. Trustee's right to object to any and all fees that have17

been accumulated and that will accumulate in this case -- in18

these cases between now and the time that there is a final19

resolution, because that's the only time that you'll be able to20

tell whether we got value for what happened.21

And in the meantime, I have been very impressed with22

the amount of working together that has gone into this case23

from debtors' counsel, from the two Creditors' Committees'24

counsel.  This is in toto a difficult case.  It's a case that25
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carries with it not only sophisticated and complicated legal1

issues, but it also carries a high degree of emotionalism,2

understandably so, understandably so.  That should not be3

something that stands in the way of the ultimate solution here4

in this case in terms of getting some people some money who5

don't have it right now, and we all -- and I will say everybody6

in this courtroom understands that that is the goal of this7

case now.8

I do have one sort of side comment about fee9

examiners.  I have had cases where fee examiners have been10

appointed, I think three in the course of my career, and I11

don't say this to be funny, but the only result I ever saw in a12

fee examiner appointment was that they recommended the13

reduction in fees to certain professionals, and when the fee14

examiner's bill came in, the amount of reduction and the amount15

of bill of the fee examiner was really, really close to being16

the same.  So I -- that's my only cautionary note on that. 17

Thank you, Your Honor.18

THE COURT:  Thank you.  Does any other party wish to19

be heard?  Mr. Thompson, do you wish to reply?20

MR. THOMPSON:  Thank you, Your Honor.  I just want21

the Court to know that yesterday I was informed that there was22

no one who was going to be willing or able, I should say, to23

speak on behalf -- and on behalf and in support of the24

objections which have been filed.  So yesterday afternoon I put25
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together some comments which I gave to you this morning to give1

you -- at least to put a face on the examiners.  I'm not to say2

that I'm typical of the examiners -- of the exchangers, I'm3

sorry -- not to say that I'm typical of the exchangers, but at4

least you have a sense of what we're looking at here.  If Mr.5

Gibbs would like for me to put my comments in writing, I would6

be happy to do that.  But, as I said, I didn't -- this really7

didn't come to my attention fully until yesterday afternoon, so8

I drove over this morning.9

THE COURT:  All right.  I appreciate that.  Thank10

you, sir.11

MR. THOMPSON:  All right.  Thank you.12

THE COURT:  All right.  The Court takes its13

responsibility to review fees in cases very seriously, and I14

have read each one of the fee applications that have been15

submitted in this case, and I reviewed them in detail.  I've16

also read each of the objections that have been filed.  Many of17

them were very similar in form.  But I've been through each of18

them, and I understand and I appreciate the frustration of the19

exchangers in this case, and I've made it clear in other20

proceedings that it is the Court's desire to try to distribute21

funds in this estate to the parties that have been victimized22

as quickly as we possibly can. 23

That said, this is a complex case.  I'm extremely24

aware of the difficulties that, you know, the professionals25
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face in this case in trying to resolve it.  We do have two1

committees in this case.  I thought that that was necessary at2

the beginning of the case.  I don't think we would be at this3

junction of this case if we did not have two committees in the4

case.  And, in fact, when we did the test cases earlier on, I5

appointed even an additional group of professionals that I've6

agreed to compensate under 503(b)(4) to represent the Type A7

test case of plaintiffs in one of the cases, so that we would8

have all of the voices before the Court.9

I see progress in this case.  I think we've come a10

long way with the mediation that has just recently been11

completed.  I am familiar with the work that has been performed12

in this case.  I agree with Mr. Van Arsdale.  We can't ever see13

at this point in time what is the total value to the estate,14

but I do see that there -- that the efforts have been15

productive, and I am seeing results as we're getting closer to16

the end.17

That said, the fees are approved only on an interim18

basis and are subject to a right of review at the end.  I'm not19

a fan of a neutral fee examiner.  I could be convinced to20

appoint one if it was appropriate.  I don't think it's21

appropriate in this case.  I have reviewed these fees and in22

detail, and I think that the work that has been performed in23

this case has been good for the estate.  And for those reasons,24

the Court is going to approve the fee applications in this25
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case.  I commend counsel and their financial advisors for the1

good work that has been done in the case, and I know that it is2

very difficult, especially Mr. Gibbs having to take some of the3

positions that he has taken where they look like4

counterintuitive, but it makes perfectly good sense.  Then what5

is the alternative?  Litigating in 450 state courts may not6

have been the right answer.  So it's not always easy, the7

decisions that professionals make, and the Court is aware of8

that.9

The Court is going to approve the fees, and that is10

subject to the right of the United States Trustee to review11

them at the end of the case for the overall value to the12

estate.  Any questions regarding the Court's ruling with regard13

to the applications?14

(No verbal response)15

THE COURT:  Okay.  I would ask each of the counsel to16

submit their respective orders.  I think that takes us up to17

Item Number 15.18

MS. STRICKLAND:  14.19

THE COURT:  14.  I'm sorry.20

MS. STRICKLAND:  Good afternoon, Your Honor.  Rachel21

Strickland of Willkie, Farr & Gallagher on behalf of the22

debtors.  We are seeking approval of the application to retain23

Jenner & Block to pursue litigation associated with the auction24

rate securities against the institutions that sold the auction25
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rate securities to the company.  I know, as always, Your Honor,1

has read the papers and are familiar with the terms of the2

application and the engagement letter.  But I just wanted to3

highlight a couple of provision which I'm sure Your Honor has4

also already noted and then I'll sit.  I know that Mr. Richman5

is here.  He can state his objection and if I may have a moment6

at the end to respond.7

The engagement came about after a very lengthy8

negotiation which was done between Jenner & Block, the debtors'9

professionals, and the professionals for the LES Committee in -10

- after consultation with their committee members.  There were11

a lot of different proposals that were considered.  We did not12

feel as if a contingency was the only way to go.  We had many13

qualified firms which we discussed the potential engagement14

with which were interviewed.  The provisions of the Jenner &15

Block engagement letter were negotiated at arm's length, number16

-- a number of different rounds, and ultimately, the engagement17

letter, which we believe is appropriate and supported by18

business judgment and in the best interests of the estates, has19

a couple of provisions.20

To the extent that we sell auction rate securities,21

it's carved out.  It's not included in the net recovery.  To22

the extent that there is a settlement reached quickly, which we23

all are hopeful for and have been working towards, and24

particularly a settlement that has very little to do with25
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Jenner & Block, it's carved out, and they go to a straight1

hourly compensation.  The application is pursuant to Section2

327, 328 and 330, and the engagement letter specifically3

provides that it's subject to Your Honor's final approval.4

There has been disclosure consistent with Rule 2014. 5

Jenner & Block does meet the disinterestedness standard. 6

They're going to prepare a report as an initial step.  It's7

going to be provided not just to the debtors but both8

committees.  The engagement letter acknowledges that, given9

where we all hope to be in a matter of -- in short order, that10

this litigation will ultimately be the property of the11

litigation trust.  It provides by its terms for that12

transition.13

So a number of objections have been raised.  We14

believe this is reasonable.  We believe that although it's easy15

to attach exhibit after exhibit of situations that may or may16

not be entirely analogous and say this is a slam dunk, what's17

the issue, we hope they're right.  But to the extent that18

they're not, we believe that this probably has more complexity19

than meets the eye.  We've looked at it.  We've considered it20

carefully, and we would ask that the application be approved.21

THE COURT:  I'd like you to address two issues, if22

you would?23

MS. STRICKLAND:  Sure.24

THE COURT:  One is why do you want to get this25
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approved now as opposed to once you've formed the litigation1

trust and let the litigation trust choose counsel?2

MS. STRICKLAND:  Sure.  There are a number of reasons3

to get it going now, and one of them is, because there is a lot4

of momentum going on basically in all 50 states to deal with5

these types of issues, and what we don't want to have happen is6

to have no preparation and no legwork done, so that if we have7

the ability to take advantage of an opportunity, we're not8

ready to do so.  9

We also are aware of the fact that at least one of10

the critical defendants in this matter has been on the brink of11

financial collapse since this began, and one of the reasons and12

one of the tensions going back and forth, we have exchangers in13

this case, who like Mr. Thompson who spoke a few minutes ago,14

say get the show on the road already.  And then we have other15

parties that say wait, wait, wait, wait, wait, primarily16

because I believe they think that a party that they designate17

later will have control.18

The reason why we -- it's taken so long is, because,19

frankly, it's been very complicated.  There have been a lot of20

competing constituencies' concerns to deal with, and just the21

very process of picking a firm and getting the engagement22

letter drafted took a very, very long time given the competing23

issues in the case.  But I believe we all think that time is of24

the essence to get the groundwork laid, to get the analysis25
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done, to figure out exactly which claims exist at which estates1

in order to be prepared and in a good position to pursue them2

actively, which we think primarily will occur once the trust3

takes over, but we think the sooner the better.4

THE COURT:  And the second point is really more a5

matter of clarification than a question, and that is that6

you've asked for approval under Section 328 in addition to 3277

and 330, and I just wanted -- the contingency fee arrangement8

would be subject to a final approval of this Court?9

MS. STRICKLAND:  It is.  The engagement letter10

provides in the section that is entitled Bankruptcy Provisions11

that we agree that our fees and expenses will be subject to12

approval by the Bankruptcy Court pursuant to 330, 331, and13

328(a).  Earlier in the section it says, "will seek approval14

under 327 and 328," and that, "They further understand and15

agree that all of the disputes arising will be determined by16

the Bankruptcy Court," and our application cites all three17

standards.  I'm aware of the fact that 327(e) paired with 33018

has articulated a slightly different standard than 328(a).  At19

base, I think to the extent that the parties at the end of the20

day, as we were just discussing, do not believe that these fees21

are appropriate in light of new circumstances, they would have22

an opportunity to object, and certainly, Your Honor would have23

an ability to revisit those issues.24

THE COURT:  All right.  Judge Tice in the Heilig-25
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Meyers case had specifically ruled in granting an application1

under Section 328 that it would be subject to further review2

and application under Section 330, and that he could adjust the3

amounts based on overall reasonableness and would not be bound4

by the -- any formula under 328, and that would be this Court's5

view as well.6

MS. STRICKLAND:  We understand, Your Honor.7

THE COURT:  Okay.  Thank you.  Let me hear from Mr.8

Richman.9

MR. RICHMAN:  Michael Richman, Patton Boggs, for10

Millard Lube Express and the Dobsons.  First, I have a11

preliminary remark and request, Your Honor.  I had thought that12

this hearing would be prefaced with the standard report from13

the debtors on the status of the case.  It is seven weeks since14

we completed the mediation agreements with the assistance of15

Judge Santoro, and so far as we've been able to determine,16

there has been radio silence since then on the status of17

implementing those agreements in plans and disclosure18

statements.19

THE COURT:  I wouldn't call it radio silence.  I20

think more like static is the way I would --21

MR. RICHMAN:  Static.  Static is a better word, Your22

Honor.  I agree, and I would ask that there be, before we23

conclude today, a status conference to the extent it can be on24

the record.  I know that there's confidential agreements, so25
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some things may not be able to be reported in open court, but1

there are a great many parties in interest on the phone and in2

the courtroom, and there are deadlines that are approaching3

that are very significant and really interrelate with many of4

the things already said this morning and interrelate even to5

the comments that Ms. Strickland just made about a litigation6

trust being imminent and the propriety of making a decision7

today that might foreclose what a litigation trust would do8

shortly.  But to the extent we need to have a status conference9

in chambers, I would suggest that it be continued there as10

well, so that we can discuss some of the confidential aspects11

of the agreements and try to understand better what the status12

of those agreements in the case is.13

Your Honor, I'm quite confident that if the debtors14

were asking this Court to approve -- if they had an asset worth15

20 or 30 or 40 million dollars and were asking this Court to16

approve giving it away without public notice and without bid,17

without any competitive bidding or opportunity that Your Honor18

would decline, that in substance is what the application to19

retain Jenner & Block is doing.  I want to point out a number20

of peculiarities with this application which go to our21

objection.22

First, while I heard Ms. Strickland refer generally23

to other firms that were considered, there's no record before24

this Court, there's no evidence before this Court of any25
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process that was filed by the debtors in selecting counsel. 1

Why is that important?  In almost every case that I'm aware of,2

the cases that we cited, cases I've been involved with, when a3

contingent fee counsel is proposed, it is almost always a4

situation of last resort.  It is a situation where the debtor5

is unable to find a law firm willing to undertake the matter on6

the basis of their normal hourly rates, either because they're7

concerned that they can't get paid, so estate doesn't have8

resources and, therefore, it has to resort to a contingent fee9

arrangement to get somebody to pursue the claims and take the10

risk of recovery, or for some other reason they aren't willing11

to do that.  There's no record, there's no evidence here that12

the debtors or the Board of Directors of the debtors or the13

officers of the debtors who are supposed to be exercising14

business judgment did anything to solicit bids from law firms15

around the country to do this work on a normal hourly fee16

basis.  There's nothing in the papers that represents that no17

other law firm was willing to do it that way.18

THE COURT:  Well, is that the standard or is it the19

business judgment of the debtor that's the standard? 20

MR. RICHMAN:  Well --21

THE COURT:  In other words, we heard from a number of22

parties this morning.  I read the objections.  We had one23

person make the objection on their behalf, but to the fees that24

are being charged just on a regular basis, on an hourly rate25
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basis, this has the advantage of reducing that.  But then1

giving a kicker, if there is success, so that there's value2

brought in to the estate, isn't that a judgment that the debtor3

could make and say yes, we think that that's reasonable under4

the business judgment approach as opposed to the last resort5

approach I guess?6

MR. RICHMAN:  I don't think that that is a judgment7

that could be made in the absence of the debtors actually8

having investigated and determined whether or not a better deal9

was able to be had from another law firm, and there's no record10

of that.  I don't think a debtor can just say, you know, it's11

our judgment.  I mean LandAmerica wasn't in the business of12

hiring law firms to pursue ARS litigation, so this is outside13

of its ordinary course of business.  If it's going to say that14

we want Jenner & Block on the contingent fee basis, because15

it's our judgment that that's the best deal, let's see the16

evidence as to what that was compared with.  How do we know17

that?18

We really don't, and it sounds like this wasn't put19

out for bid.  That law firms who might have done this on an20

hourly rate weren't solicited, and apart from the Quinn Emanuel21

effort, which was withdrawn, there's no record of any other22

firm having even been asked to submit a contingent fee proposal23

that might have been better than what's before the Court.  So I24

would submit, Your Honor, that if it depends on business25
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judgment, there has to be an evidentiary record that supports1

that, and we don't have that here.  And --2

THE COURT:  Are they also -- I'm sorry to interrupt. 3

But aren't they also allowed to look at the qualifications of4

this particular firm and say, you know, because of their5

expertise in dealing with these issues, that this is the firm6

that we want to have as opposed to, you know, a generic law7

firm that might just be a general litigation firm?8

MR. RICHMAN:  Hypothetically, I would say that they9

might be able to do that, but that isn't what they've done10

here.  And again, there's nothing in this record, nor in the11

motion, that indicates that Jenner & -- Jenner & Block's a fine12

firm, by the way.  I want to make it clear for the record I13

have no objection to Jenner & Block.  We have no objection to14

Jenner & Block undertaking this work on a normal hourly basis. 15

Our problem is the continued transfer of potentially16

significant assets that would belong to creditors to law firms.17

And this is how this would work in this case.  If you18

-- and I recognize that there's a benefit in saying that19

they'll provide up to $4 million of services for $2 million. 20

That's an hourly rate cap that's built in, but then in addition21

to that they get recoveries.  If the estate recovers a net of22

$500 million, the fee would be $40 million, and that could be23

on the basis of --24

THE COURT:  But if they make that recovery,25
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everybody's going to get paid in full.1

MR. RICHMAN:  Your Honor, I don't know if that's a2

fact or not.  I don't know that.  But, Your Honor, if you 3

were --4

THE COURT:  It would be pretty darn close. 5

MR. RICHMAN:  If --6

THE COURT:  There would be a lot of happy people in7

this room.8

MR. RICHMAN:  You know what law firms do, Your Honor,9

in -- and other professionals in situations like that where10

they achieve an extraordinary result is they ask for a bonus,11

so they build in a bonus component, which is subject to Court12

review.  That is much different than this.  And I was listening13

carefully to Your Honor's comments about judicial review of the14

fee.15

The cases under 328 say -- and I don't know that16

Judge Tice's decision was different on this point -- that, "The17

Court -- the courts only revise contingent fee compensation18

retroactively when the circumstances were not reasonably known19

to the parties at the time they entered into the engagement." 20

In other words, we know right now -- and our papers detailed21

the settlements in the billions and billions of dollars that22

have been reached all around the country, which is why we23

believe fundamentally a contingent fee arrangement is just24

wrong here.  We have more evidence, by the way, in our source25
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material in our papers for not having contingent fee counsel1

than the debtors have provided in support of contingent fee2

counsel, and I want to point that out.  But the fact is that3

there was a great -- we can anticipate today that if the4

litigation in this case follows the pattern of all of the other5

cases we've cited around the country, that significant6

settlements will be able to be achieved without significant7

legal effort.  So I heard Ms. Strickland say, and I read the8

papers, well, if they can achieve big settlements without9

actually filing litigation, then it would revert to hourly10

fees, and they wouldn't get these contingent fee bonuses or11

additions.12

But that creates another problem.  That creates a13

conflict of interest for the firm.  I mean with all due respect14

to Jenner & Block, if they are at the helm of all of this15

activity and they have a choice between recommending a16

settlement or continuing to litigate, and they know that17

there's a big pay day if they just file lawsuits and then18

settle, how can we believe that we're going to get objective19

advice from them?  And I'm not questioning their20

professionalism, but it's a conflict of interest that the21

engagement letter actually creates in that decision making22

process.23

All of that, you know, dovetails into the concerns we24

have about the timing here, and, you know, I would -- candidly,25
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we were urging the debtors months ago to pursue this1

litigation.  For whatever reason, it wasn't done.  We -- our --2

my clients have been communicating and trying to provide3

information to help connect the debtors to various states4

attorney general, so that the estates could be doing this5

without hiring outside counsel.  I don't know what's happened6

there.  I don't know what contacts have been made.7

But now we're in a situation where, as Ms. Strickland8

said, and without disclosing confidences from the mediation,9

the creation of a litigation trust for the benefit of the10

creditors will be imminent.  It will probably occur before the11

end of this year.  Why are we rushing today to foreclose the12

ability of the creditors to make their own decision on how they13

want to pursue this litigation when they are the real parties14

in interest?  Why today are the debtors now trying to make this15

decision?  It doesn't make sense to us.16

So we have the economic problem.  We don't see the17

justification for contingent fee counsel.  There's no record18

supporting business judgment to do this.  There's no disclosure19

of process of the solicitation of other law firms at normal20

hourly rates nor any showing as to why Jenner & Block itself21

couldn't pursue this on normal hourly rates.  The engagement as22

proposed has an internal conflict of interest which we think23

goes right into the potential payout of large sums of dollars24

which would otherwise belong to creditors.25
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And for all of those reasons, we don't see any reason1

for this to be approved today.  This application should be2

tabled.  We should get on with the plan process.  Let the3

litigation trust decide how it wants to pursue these, with what4

law firms, and at what rates.  Thank you, Your Honor.5

THE COURT:  Does any other party wish to speak in6

opposition to the application?  Mr. Thompson.7

MR. THOMPSON:  Your Honor, my name is Mac Thompson. 8

Just picking up on what Mr. Richman said in connection with9

states attorney general.  There's an article in this morning's10

Wall Street Journal, which I mentioned in my earlier remarks,11

but I'd like to read this brief paragraph.  "Nearly every major12

firm on Wall Street who's bowed to pressure from Mr. Cuomo and13

agreed to pay a total of more than $60 billion to buy back the14

securities from investors marking the biggest settlement for15

individual investors in history."  Now, that's -- I say that to16

support Mr. Richman's remarks, that, in fact, states attorney17

generals, including in particular Mr. Cuomo, have been very18

successful in getting Wall Street firms to make restitution,19

and I would certainly think that before we talk about giving20

someone a major contingency we should be working very strongly21

with states attorney generals.22

THE COURT:  Aren't the states attorney generals23

pursuing those on behalf of the consumer investors as opposed24

to what we have here, an institutional investor?25
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MR. THOMPSON:  That's correct, Your Honor, although I1

think that we can make a good case that, in fact, the2

exchangers were individual investors.  I think that needs --3

that thrust needs to be pursued.  This -- even though there is4

potentially --5

THE COURT:  But it is a little bit of a complicated6

factor.7

MR. THOMPSON:  It is a little bit of a -- there is a8

difference here, and I agree with that.9

THE COURT:  Okay.  Thank you.10

MR. THOMPSON:  Thank you.11

THE COURT:  All right, Mr. Gibbs, do you wish to be12

heard?13

MR. GIBBS:  Yes, Your Honor.  The Committee supports14

the debtors' motion.  We were actively involved in the process15

of the selection of Jenner & Block.  I personally have had16

numerous conversations with Mr. Newkirk, who will lead the17

engagement, whose affidavit is attached to the application. 18

They came to us highly recommended.  I knew of them from19

personal experience.  We vetted them with our Committee.  We20

interviewed -- we, the Committee, through me interviewed other21

proposed candidates, some that we recommended to the debtor for22

consideration.  We talked to those other candidates about their23

fee structures.  Our Committee supported this fee structure,24

and we're heavily involved in the negotiation of the fee25
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structure, because we thought it was the best exercise of our1

collective judgment on how to pay for this critical litigation.2

Why should it go forward now rather than wait until3

there hopefully is a plan confirmed within timetables that we4

hope that will -- that might result in that litigation being5

transferred to a litigation trust?  For the simple reason that6

we are at risk the longer delay and for the reasons that Ms.7

Strickland articulated.  I think it's a mistake to wait.  You8

have seven exchangers that are on our Committee who would be9

likely actively involved in any post-confirmation trust who10

supported this recommended retention.  The engagement letter11

specifically says the litigation won't be commenced without our12

-- without the Committee's written approval should they be13

ready to file the case prior to the confirmation of a plan and14

for the other reasons that Ms. Strickland articulated.  We15

think that the control features that we built into this for the16

Committee for the benefit of the LES estate and for both17

estates is appropriate.18

As the case currently sits, Mr. Richman’s client is19

the largest segregated exchanger, and his positions in all of20

his papers, including potential appeals of the Court's prior21

ruling with respect to the Millard test case as the segregated22

test case, is that that money belongs to them or that they23

might be able to impose an equitable trust on that --24

constructive on those funds.  What Mr. Richman is saying is he25
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would like this estate to pay on an hourly basis out of the1

commingled exchangers' funds the entire cost of this litigation2

that will benefit his estate or his clients.  I think that's3

entirely inappropriate.  I think this is an appropriate sharing4

of the risk amongst the exchangers both with respect to the5

reduction in hourly fees and the potential contingency fee that6

we've negotiated, which we think is below standard, and that7

will be paid only after there's been a hugely successful result8

from their efforts.9

So for those reasons, Your Honor, we wold strongly10

support the entry of the order as requested by the debtor.  We11

think it's been an appropriate exercise of their business12

judgment.  There clearly is no question as to the capability of13

the Jenner & Block firm to handle this litigation.  We thought14

it was by far the most capable of the alternatives that we15

participated in vetting, and we were involved in every step of16

the way.  So for those reasons, we'd ask Your Honor to approve17

it.18

THE COURT:  All right.  Thank you, Mr. Gibbs.19

UNIDENTIFIED ATTORNEY:  Your Honor, may --20

THE COURT:  Well, let me see if there's anybody else21

who wants to speak to the application.  Any other party wish --22

MR. SABIN:  I'll be brief, Your Honor.  Jeff Sabin,23

Bingham McCutchen, on behalf of the LFG Committee.  We do24

support the application, and let me remind the Court, of25
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course, that it is LFG that on the books and records is the1

largest single creditor of the LES estate.2

THE COURT:  All right.  Thank you.  Any other party3

wish to speak?4

MR. PAGE:  Good afternoon.  Your Honor, very briefly,5

Ronald Page of Cantor Arkema for Frontier Peppers Ferry and6

Howard Finklestein.  I also represent approximately 50 other7

commingled exchangers, and the general consensus from my8

clients is that they're very concerned about this litigation9

going forward and going forward sooner than later.  10

Second, their concern is that the proper economic11

incentives be put in place to have this resolve both12

expeditiously and at a bare minimum of legal expenses.  And I13

believe that that compromise has been struck in this fee14

arrangement.  As such, we'd support the application to retain15

Jenner & Block.  Thank you.16

THE COURT:  Thank you, Mr. Page.  Any other party17

wish to be heard?  Mr. Van Arsdale.18

MR. VAN ARSDALE:  Robert Van Arsdale for the U.S.19

Trustee, Your Honor.  We have reviewed the application.  We20

have no objection to it.21

THE COURT:  All right.  Mr. RICHMAN, I know you22

wanted to reply.  I'm going to let Ms. Strickland to have a23

chance, too, after you're done.24

MR. RICHMAN:  I can wait until Ms. Strickland is25
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finished and then deal with both.1

MS. STRICKLAND:  Age before beauty.2

THE COURT:  Well stated.3

MR. RICHMAN:  I rise simply to respond.  Mr. Gibbs is4

a fine advocate, but he made some comments at the end that were5

really unfair and incorrect.  And again I have to be careful on6

how I say this, because I don't want to violate confidences7

from the mediation, but Mr. Gibbs knows that we reached8

agreements in the mediation, and that the positions that we9

took on the record previously are not the things that we have10

agreed to in the mediation, and that we are, in fact,11

significant parties in interest for any ARS recovery.  So --12

THE COURT:  And you made clear to me before that you13

wanted to be a part of the mediation and participate in it --14

MR. RICHMAN:  That's --15

THE COURT:  -- and I understand that there has been16

some agreement that the mediation was overall successful, and17

that we're now proceeding toward a plan.18

MR. RICHMAN:  And that's --19

THE COURT:  So I'm aware of it.20

MR. RICHMAN:  That's right.  So simply, we were not21

suggesting that somebody else's money be used to pay for the22

legal fees and expenses.  It is estate assets in which we would23

all share in that regard.  24

The only other point I'd like to just reiterate is,25
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because I've heard the parade of people saying we support it. 1

We participated.  There's no record -- there's no evidence that2

supports the application and that supports the exercise of3

business judgment.  And while I appreciate that it is typically4

the process that we all support when committees and the U.S.5

Trustee say yeah, this is fine with us, let's go ahead with it,6

it makes sense, that's still not evidence.  That's still not a7

business judgment record.  Thank you, Your Honor.8

THE COURT:  Thank you.  Ms. Strickland.9

MR. GELLER:  Your Honor, Jay Geller on the phone, and10

I'm not trying to intervene in this hearing in any way.  I'm11

just trying to listen, but there are people on the phone who12

are doing business and apparently conducting stock sales with13

the mute button not on, and it's making it nearly impossible14

for people on the phone to hear.  So I would just ask the Court15

to admonish people to either hang up or mute their call or find16

some way to be extremely quiet, and I think star six star would17

mute the button.  I apologize for interrupting.18

THE COURT:  All right, Mr. Geller, thank you.  To19

everyone that's on the phone, I would admonish you, please, to20

mute your phones as there is --21

(Pause)22

THE COURT:  All right.  Thank you.  And if we have23

any further problems, Mr. Geller, please bring that to the24

attention of the Court.  All right, Ms. Strickland, you may25
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proceed.1

MS. STRICKLAND:  Thank you, Your Honor.  This is not2

a 363 hearing.  We are not bidding at an asset on an auction. 3

That entire standard was foreign to me in connection with the4

retention application.  None of the lawyers in this room were5

put up for bid, and maybe we all should've been, but none of us6

were, and that's not the law, and that's not the standard.7

I did not say and I will not say that no law firm8

would do this on an hourly basis.  Absolutely qualified firms9

would do this on an hourly basis.  In the business judgment of10

the debtors and the business judgment of the LES Committee, we11

believe this structure is better.12

Surely, Mr. RICHMAN is not asking by way of his13

objection for us to stand up and go through potential14

complexities of this litigation as to why this fee structure is15

warranted.  That obviously is not in the best interest of the16

estates.17

In terms of who decides -- and who are we to make18

this decision now at this juncture?  We are the fiduciaries for19

all of the parties in interest in this case.  We do not20

represent one exchanger or 50 exchangers.  We represent21

everyone.  We represent the LFG creditors, the LES creditors,22

and the creditors of debtors that are not represented by a23

formal official committee.  The LES Committee is a fiduciary24

for all of the LES creditors, the LFG similarly the same for25
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its estate.  We don't represent one party with a parochial1

interest.  One of the reasons why this took so long is, because2

all of those individual parties have different views.  We heard3

a lot of them in the last ten minutes.4

In terms of things like the status of the plan and5

updates, I was a little surprised, because I have spoken to Mr.6

Richman's colleague at least three times in the last two weeks7

calling to ask for a status on various things, and as a 8

mediation participant, I freely disclosed things in terms of9

status and confidential -- including things that are of a10

confidential nature.  We're certainly happy to get back on the11

phone with Mr. RICHMAN or, frankly, anyone else, whether or not12

they're a mediation participant or not, if they want to discuss13

the status with us, but I did not think that that was on the14

agenda for today.15

We believe that Jenner & Block's retention is the16

subject of a lot of arm's length negotiation.  We believe it's17

a very good deal for a very qualified firm, and I hope we have18

the high class problem of paying a law firm a lot of money to19

have gotten an enormous sum of money.  We did speak to many,20

many law firms, including law firms that say, sorry, we don't21

sue banks, it's a conflict for our firm, and many other law22

firms that were ready, willing, and able to take on the23

assignment who we did not believe were as good.  We took24

recommendations from all sides.25
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And in addition to the just the efforts of the1

litigation, our first response to this problem was not let’s go2

out and get a high priced law firm to bring an action because3

we don’t feel like dealing with it and we don’t feel like4

picking up the phone and pounding the pavement to try and5

create a solution to this ourselves.6

We have, we continue to, every phone call, every7

email with every suggestion is not only followed up by us but8

then we get at least two or three follow ups from Akin Gump9

saying, did you check on that, did you call that state attorney10

general, can you tell us the status of whether or not you’ve11

considered this option or that option because we want to get12

back to our constituents.  The checks and balances are at play13

in this case and I think that this is supported by the business14

judgment of the estates.15

THE COURT:  All right.  Thank you, Ms. Strickland. 16

The Court has reviewed the application.  I agree with the17

debtor that this isn’t the exercise of the debtor’s business18

judgment.  I don’t think that we put these kinds of things out19

to bid.  I think it’s a different process, a vetting process,20

as Mr. Gibbs described it.  And because there are many other21

factors that go into play other than just the fee schedule, and22

that is the qualifications of counsel and their ability to get23

the results, and I agree with Ms. Strickland that it would be a24

wonderful day if we were complaining about having to pay a25
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large fee to this firm as the result of bringing in vast1

amounts of money into this estate. That would not be such a2

horrible result.3

The Court is going to overrule the objection of4

Millard and grant the motion with the understanding early5

application that is subject to overall review under Section 3306

in the Bankruptcy Code.  Ms. Strickland, if you would submit an7

order.8

MS. STRICKLAND:  Certainly, Your Honor.9

MR. BLAIR:  Richard Blair of McGuire Woods for the10

debtors again, Your Honor.  Your Honor, the next item on the11

agenda is the fourth omnibus objection of LandAmerica Financial12

Group and LandAmerica 1031 Exchange Services to the allowance13

of duplicate claims. 14

Your Honor, notice that this objection was provided15

to all parties entitled to receive notice under the amended16

case management order as well as to all the claimants whose17

claims would be impacted by this objection.  Each proof of18

claim identified in the column Claims To Be Expunged on Exhibit19

A to this omnibus claim objection is a duplicate of at least20

one other proof of claim filed in the same bankruptcy case,21

which is identified in Exhibit A in the column entitled22

Surviving Claims.23

If the duplicate claims are not expunged, then those24

parties that filed the duplicate claims would receive an25
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excessive recovery to the detriment of the other creditors. 1

Your Honor, for this reason the debtors are requesting that the2

Court sustain the omnibus objection and disallow and expunge3

the duplicate claims identified on Exhibit A, with the4

exception of the claims filed by Leapin Eagle LLC.  Leapin5

Eagle was the sole claimant to file a response to our6

objection.  And based on information that they provided to us,7

we agree that there is no duplicate claim.  One was meant to be8

filed against LES and one against LFG.  9

The debtors plan to amend the exhibit attached to10

their proposed order by deleting the Leapin Eagle claims from11

the exhibit and reserve all rights to object to the Leapin12

Eagle claims for reasons at a later date.13

THE COURT:  All right.  Very good.  Any party wish to14

be heard in connection with the fourth omnibus objection of15

LandAmerica?  All right.  Then the objection will be sustained16

with the exception of the claim of Leapin Eagle.17

MR. BLAIR:  Thank you, Your Honor.  Your Honor, the18

next item on the agenda is the fifth omnibus objection of19

LandAmerica Financial Group and LandAmerica 1031 Exchange20

Services to the allowance of amended or superceded claims.  21

Your Honor, as with the previous objection notice22

was provided to all parties entitled to receive notice as well23

as to all of the claimants whose claims will be impacted by24

this objection.  Each proof of claim identified in the column25
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Claims To Be Expunged on Exhibit A to the objection is a claim1

that has been amended or superceded by the original claimant2

through a later proof of claim, which is identified on Exhibit3

A in the column entitled Surviving Claims.4

Your Honor, the debtors received several responses to5

this objection.  With respect to the response of the IRS, the6

Service filed a response and agreed that its initial claim was7

superceded by its latter claim and consents to the earlier8

claim being expunged.9

With respect to the Henrico County opposition, after10

correspondence with the county attorney the debtors have agreed11

that the claims are for different things.  One is for water and12

sewer service and the other is for personal property taxes, and13

we’ll amend our order accordingly for that.14

With respect to the response of Ms. Vanah Rafanelli,15

she was unaware that she had filed duplicate claims and after16

being informed that one of her claims would survive, agreed to17

the earlier claim being expunged.18

So for these reasons, Your Honor, the debtors are19

requesting that the Court sustain the objection, disallow and20

expunge the amended or superceded claims identified on Exhibit21

A, again with the exception of the claims filed by Henrico22

County.  As with the previous objection, the debtors will amend23

the exhibit by deleting the Henrico County claims.  But we will24

also reserve all rights to object to the claims at a later25
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date.1

THE COURT:  All right.  Very good.  Does any party2

wish to be heard in connection with the fifth omnibus objection3

of LandAmerica?  All right.  The objection will be sustained4

with the exception of the claim of Henrico County.5

MR. BLAIR:  Thank you, Your Honor.  Your Honor, the6

next item on the agenda is the sixth omnibus objection of7

LandAmerica Financial Group and LandAmerica 1031 Exchange8

Services to the allowance of certain equity claims and claims9

inconsistent with books and records.10

As again with the previous omnibus objections, notice11

was provided to all parties entitled to receive notice as well12

as to the claimants whose claims would be impacted by this13

objection.  The debtors are objecting to the proofs of claim14

identified on Exhibit A because the parties exhibit are not15

creditors of the debtors as that term is defined in the code,16

rather they are equity security holders evidencing ownership in17

stock.  In an effort to maintain the integrity of the claims18

register, the debtors are requesting that these equity claims19

be disallowed and expunged.20

The debtors are also objecting to the proofs of claim21

identified on Exhibit B to the objection because the claimants22

who filed such proof of claim either failed to attach23

documentation to support their claims or to the extent24

supporting documentation was attached, it does not comport with25
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the debtor’s books and records.1

Because of that, the debtors are requesting that2

these books and records claims be disallowed and expunged.  The3

debtors received several responses to this objection.  With4

respect to the response of Mr. Vincent Rhines, the debtors do5

agree that he filed a proof of interest and the debtors have6

moved him from the claim to the interest register and we will7

withdraw our objection and amend the exhibit to reflect this.8

With respect to the objection of Mr. Mulhusky9

(phonetic), the debtors will not remove him from Exhibit A as10

his claim is a claim for the value of the stock that he11

purchased.12

Your Honor, for these reasons the debtors are13

requesting that the Court sustain the objection and disallow14

and expunge the equity claims identified on Exhibit A as well15

as the books and records claims identified on Exhibit B.16

THE COURT:  All right.  Thank you.  Does any party17

wish to be heard in connection with the sixth omnibus objection18

of LandAmerica Financial Group?  All right.  The objections19

will be sustained.20

MR. BLAIR:  Thank you, Your Honor.  21

MR. WILLIAMS:  Good morning, Your Honor.  Jeremy22

Williams of Kutak Rock on behalf of, it’s deeds name is the23

Heritage Park co-owners.  Your Honor, we filed a motion for24

relief from stay.  We understand that this is a preliminary25
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hearing.  But there are three reasons which I would like to1

enunciate to the Court why we think this hearing should go2

forward today.  3

The first reasoning being, Your Honor, that this is a4

purely legal argument.  There are no witnesses or depositions5

to be taken.  There is no other evidence to be produced in this6

matter. 7

Second, Your Honor, the movants in this case have8

suffered already in this case due to the delay in being able to9

proceed with their arbitration.  For that reason, we think it10

should go forward.11

And, finally, Your Honor, counsel and my colleagues12

are unavailable on the 21st which is the next omnibus hearing13

date to have this set for final hearing.  But therefore we14

would have to have this set out for two months and that would15

be of even greater detriment to the movant.16

To the extent that Your Honor is inclined to continue17

this until the final hearing date, we would ask that Your Honor18

grant us some hearing date in between now and next months19

omnibus hearing date.20

THE COURT:  All right. Let me hear from the debtor.21

MR. HAYES:  Good morning, Your Honor.  Dion Hayes for22

the debtors.  The debtors oppose the motion to lift stay and we23

would prefer that this hearing be treated as a preliminary24

hearing.  We have a date with Your Honor for September 1425
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reserved for some matters.  That’s a Monday and that’s before1

the next omnibus date on September 21.  So the debtors, I2

didn’t realize until this morning, that Mr. Williams had a3

conflict with September 21st.  But the debtors would have no4

opposition with going forward with the final hearing on this on5

September 14.6

THE COURT:  All right.  Thank you.7

MR. HAYES:  It would be the debtor’s intention, Your8

Honor, to file a surreply.  In the reply in support of the9

motion to lift, the movant raised some new arguments and new10

issues relating to an arbitration provision in the operative11

documentation.  That does raise some important legal issues12

that may recur in the case later and we would like the13

opportunity to file in advance of the 14th a surreply.14

THE COURT:  Okay.  Thank you.15

MR. HAYES:  Thank you.16

THE COURT:  Mr. Williams, it is the Court’s practice17

to set these matters down for final hearing especially if there18

is any objection going forward in the preliminary hearing.  So19

the Court is going to set it down for final hearing and I’ll20

set it on the 14th.  Are you available on the 14th?21

MR. WILLIAMS:  Your Honor, I am personally not22

available but I --23

THE COURT:  Please come to the podium.24

MR. WILLIAMS:  Your Honor, I am personally not25
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available but I will certainly check with one of the other1

colleagues to see if they are available to handle the hearing2

on that date.3

THE COURT:  Okay.  So I’m going to set it down for4

the 14th and if there’s a problem with that you can file a5

formal motion to change it to another date and you can check6

with the courtroom deputy and Mr. Hayes regarding his7

availability.8

MR. WILLIAMS:  Thank you, Your Honor.9

THE COURT:  All right.10

MR. MCLAUGHLIN:  Good afternoon, Your Honor. 11

Terrence McLaughlin from Willke, Farr & Gallagher.  Your Honor,12

we’ve been talking about debtors LFG and LES for most of the13

part of the agenda this morning.  The present motion though,14

Item Number 19 on the agenda, shifts gears to another one of15

the debtors.  This is LandAmerica Title.16

This is a motion that was brought on by the debtor17

LandAmerica Title to stay certain actions that originally18

commenced in California and just to preface, I think the19

argument this morning is really going to focus on two issues20

and then we are going to take a slight detour just to give you21

the background.22

But the two issues, the two legal issues, are the23

scope of the police and regulatory exception under Section24

362(b)(4)of the Bankruptcy Code and the scope of the automatic25
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stay as it relates to non-debtors.1

To give some context, I think the Court and the2

parties will benefit from having these issues in context.  I’m3

going to tell you a little bit about how these cases arose. 4

LandAmerica Title used to be known as United Title5

and it was an underwritten title insurance company, not unlike6

CL TIC and L TIC and some of the other entities which earlier7

in this case were sold to Fidelity National Financial.  This8

particular entity was not sold but it’s business was similar.9

In 1998 the State of California, controller for the10

State of California initiated an audit.  The audit addressed a11

time period going back to 1978 rolling through to 2002.  So12

just under 25 years covered by the audit.   As a result of that13

audit, certain findings were rendered by the administrative14

process as to properties that were subject allegedly to a claim15

of escheat.16

What happened at that point was, I gather and this17

obviously long predates our involvement, I gather an18

enforcement action was not initiated immediately after the19

conclusion of the audit and so United Title, now known as20

LandAmerica Title, took the initiative to try to join issue and21

brought an action under Writ of Mandamus in the State Courts of22

California, seeking review and challenging some of the23

administrative process in the findings as to the escheat24

claims.25
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In due course the enforcement action was commenced by1

the controller.  That was commenced also in state court and for2

reasons that I am not entirely sure about, the two actions3

didn’t become joined.  They stayed in two separate courts4

although they are, I think all of the parties concede, more or5

less the flip sides of one another.  You can view the claims in6

the Mandamus action as in the nature of affirmative defenses or7

counterclaims to the claims in the enforcement action.8

The claims in the enforcement action arise under9

California’s Unclaimed Property law, which is an escheat10

statute not unlike the statutes that exist in many states11

pursuant to a uniform unclaimed property law.  12

You roll forward into November of 2008, obviously as13

we all know, that’s when LandAmerica Financial Group initiated14

these bankruptcy filings.  And on March 27 of 2009 LandAmerica15

title formerly known as United filed its bankruptcy petition.  16

Following that bankruptcy petition our firm, together17

with the company’s in-house counsel, began to try to get our18

arms around the issues that related to that newly filed debtor19

and in due course we became aware of these two lawsuits which20

we’ve come to know as the writ action, the Mandamus action, and21

the enforcement action.  And we determined that it was22

appropriate in our view that at the end of the day those23

actions should be subject to the jurisdiction of this -- they24

should be stayed and the issues should be brought into the25
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jurisdiction of this Court so that they could be adjudicated1

through the claims resolution process and treatment could be2

given to California as creditor along with all of the other3

creditors.4

So we set about certain steps to try to bring that to5

occur.  The first thing that we did is we filed a notice of6

removal of the enforcement action to the District Court in7

California.  We then teed up a motion to transfer venue to8

bring that case here and on the same day we brought this9

motion.10

The parties, I think all of the parties have engaged11

in discussions and are all of the view that a determination12

from this Court as to the applicability of the stay which as I13

said raises the issue of the police and regulatory exception14

and the non-debtor issue really is a bit of a gating issue and15

will help us determine whether or not we are going to go16

forward with our motion to transfer venue, will there be a17

motion to remand back to state court.  All of those issues18

swirl around are these cases subject to the stay and that’s the19

reason why we are here today on this argument.20

So coming now to the two legal issues.  The first is21

the scope of the police and regulatory exception and by way of22

legal background, obviously there is no dispute that the23

bankruptcy code automatic stay is an important provision. 24

Clearly it serves an important process for the overall25
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bankruptcy.  There is an exception under 362(b)(4) where a1

government is proceeding pursuant to its state or regulatory2

power.  But there is quite a bit of law around that issue in3

this circuit and elsewhere addressing the fact that that is a4

limited and a narrow exception.5

And when you distill the case law, I won’t go through6

all of this, we tried to lay this out in a reply brief that we7

filed, and in our opening papers, but when you distill it down8

and you look at the commentary in the cases and the9

congressional history, what the cases say is that it really10

needs to be one of two things.11

It either needs to be addressed in crime or fraud. 12

Obviously nobody would dispute that the government has a13

compelling interest to promulgate criminal statutes and to14

enforce them or to police and regulate fraud.  Or it needs to15

in some way touch upon public health safety and welfare.  And16

that can really have a lot of permeations.  You see that in17

environmental regulation.  You see it in antitrust legislation,18

labor legislation, racial and gender discrimination, Title 7,19

age discrimination, licensor.  If you are going to engage in a20

professional practice, as a matter of protection to the public21

health, safety and welfare you need to be appropriately22

licensed.  Nuisance laws.23

These are the kinds of things that the courts in24

cases where they have upheld the exception recognize that the25



67

J&J COURT TRANSCRIBERS, INC.

exception would apply.  As it relates to this particular matter1

and unclaimed property law, what the controller has argued is2

that the unclaimed property law is in the nature of a consumer3

protection law.  I would say at the outset we freely4

acknowledge that certainly as a conceptual matter I think there5

is support in the case law for the idea that consumer6

protection measures may merit protection under Section7

362(b)(4). 8

So I don’t think we are disputing, necessarily that9

consumer protection law is true.  Consumer protection laws may10

merit that protection.  Of course it is always going to come11

down to the particular facts and claims alleged.12

But I think the issue here is a little bit different13

and that is, is the unclaimed property law truly a consumer14

protection measure.  And we would argue that it’s not.  These15

cases are cited in both of the parties’ papers, but there are16

Supreme Court precedent in the State of California addressing17

what are the purposes of the unclaimed property law.  And those18

purposes are two fold.19

Number one, to protect unknown owners.  In those20

instances where their property is left because they’ve21

relocated, they’ve died or they’ve changed their names or22

whatever the circumstances may have been.  So that’s number23

one, protect unknown owners.24

Number two, give California the benefit of the money25
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until those unknown owners can be located.  Those are the two1

stated purposes of the unclaimed property law.2

Neither of those two premises really provides3

protection or addresses consumers at all.  At a minimum, you4

are talking about a small subset of individuals who happen to5

have some property left in a bank account or in an escrow6

account or whatever the case may be.  But certainly not for the7

protection of all consumers.8

And on the other hand you have the public fisc of the9

State of California which many cases have commented most of the10

unclaimed property winds up just staying right there because11

that’s the point to begin with.  The people couldn’t be found.  12

As I tried to sit down and think about the reasons13

why the unclaimed property law is not a consumer protection14

law, I think you have to think about what really are consumer15

protection laws about when you think about unfair and deceptive16

trade practices, or false advertising, or some of these truly17

consumer protection devices.  Or even the labor laws to the18

extent that you could view them as consumer oriented. 19

I would submit, Judge, that what they all have in20

common is they look at consumer facing conduct where commerce21

and consumers interface and they say, they draw a circle and22

they say the following things are not permitted.  You may not23

do those things and if you do those things, you are going to be24

subject to action by the governmental agency.25
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The Unclaimed Property Law doesn’t do anything of1

this sort.  What it says is, you can do all of these things2

that you are doing.  Oh and by the way, if you happen in the3

course of your otherwise permissible consumer oriented conduct,4

if you happen to be left with some money that belongs to5

somebody and you can’t find them, this is what you do.  You6

give it to the state.  The state will try to find them and if7

it can’t, it will keep it.8

So it’s not a consumer protection device at all.  If9

I were to argue it’s probably more in the nature of a revenue10

raising mechanism.  But even if you were to say that it has11

some non-revenue recognizing purpose, the purpose is aimed at a12

small subset of individuals not the entire consumer body at13

large.14

So now coming to the legal factors, the courts have15

fairly uniformly adopted two tests to determine whether or not16

a particular matter should be within the protection of the17

police or regulatory exception.  And those are the pecuniary18

interest test and the public policy test.19

The pecuniary interest test as it’s been consistently20

elucidated by the courts would have this Court determine21

whether the primary purpose of the governmental action, in this22

case prosecution of a case under the Unclaimed Property Law,23

has as its primary motivation protection of the government’s24

interest as a creditor as contrasted to public health and25
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safety and welfare which we’ve just talked about the UPL is1

nothing about that.2

Now the controller has pointed out that under the3

Unclaimed Property Law it doesn’t take title, it takes only4

defeasible title to the property that escheats to it.  And they5

have tried to argue that as a result we don’t really have a6

proprietary interest here.  We are only taking this so that it7

can be in turn returned to the owners.  I have two points to8

say about that.9

Number one, we cited these papers -- these cases in10

our papers.  Many courts in California have observed the11

reality that most of the property -- one case said it best, it12

was maybe 50 percent, but certainly a large and substantial13

portion of the property that it escheats never goes to anyone14

other than the State of California.  And to put some numbers on15

that here, Judge, what we have here is a claim of $9 million16

plus interest accruing back to some lengthy period of time in17

the past, at least as far back as 2002 and maybe further.  That18

is a substantial amount of money for some $4.5 million plus19

interest.  That is a substantial proprietary interest and we20

would submit that is the real reason why the controller is21

bringing this case.22

And then the second point that I would make, Judge,23

is it’s quite clear under the statute itself that the title is24

not defeasible when we’re -- with respect to any interest or25
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earnings on the escheated property.  That’s a very substantial1

item for the reasons that I just described.  That there is2

nobody other than the State of California will get that money3

and it’s proprietary interest is the only interest associated4

with that piece.5

Then finally, Judge, on the -- before I move to the6

issue of the non-debtor, I wanted to point out that we’ve been7

talking so far conceptually about analogizing to cases.  Is8

this like an environmental regulation?  Is it like employment9

discrimination?  Is it like a consumer statute? 10

There really are two cases in all of the papers that11

the parties have brought to the Court’s attention that get12

closest to this issue.  One is a California Supreme Court13

opinion from 1983.  That’s the Corey case.  That was cited in14

the opposition by the controller and we dealt with it in our15

reply.  16

In there in a dissenting opinion, not the law of17

California, in a dissenting opinion the judge took the position18

that the unclaimed property law was in the nature of the19

consumer protection device.  But what is significant is it was20

the dissent, the majority disagreed with that and it’s quite21

clear because that case set up a collision between consumer22

oriented solutions and the unclaimed property law.  23

What was going on there is the Public Utilities24

Commission in California had decided that because of rate25
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changes, Pacific Telephone owed some money back to its1

subscribers.  Pacific Telephone attempted to make those rebates2

back to its subscribers, some five million of it couldn’t be3

claimed because the people who would be entitled to it couldn’t4

be located and so the Public Utilities Commission said let’s5

take the consumer oriented approach.6

Let’s just tell them to give it to all of their7

subscribers ratably.  Let’s protect all consumers.  Let’s give8

it for the benefit of all consumers.  And the controller for9

the State of California stepped in and said no, no, no, that’s10

not the right solution.  That money is subject to escheat.  It11

should come to be.  And the majority over the dissent took the12

position that, yes, in fact those two statutes are not13

consonant.  The interests of consumers and the interests of14

unclaimed properties are not consonant and for various reasons15

having to do with the statute and the legislative history, the16

Court determined that the Unclaimed Property Law was17

applicable.18

So I don’t think there is any support in the19

California Supreme Court dissent for the notion that the20

Unclaimed Property Statute is a consumer protection device. 21

And then that brings us to the Worldcom decision which we would22

submit, Judge, is directly 100 percent on all fours.  23

This was from 2006 in the bankruptcy -- in the24

District Court for the Southern District of New York and the25
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question there was, is literally the same question.  Is an1

action brought pursuant to California’s Unclaimed Property Law2

within the police and regulatory exception?  And the Bankruptcy3

Court as approved by the District Court said no it’s not.4

So that really is the only case that anybody has5

brought to the Court’s attention that addresses the direct6

question.  But then we get to the qui tam aspect of the7

Worldcom case.  And the question is, well is it distinguishable8

because there, there were questions about whether one9

proceeding in a qui tam capacity is truly a governmental unit,10

which is a different prong of 362(b)(4).  It has to be a11

government unit proceeding pursuant to its police or regulatory12

power.13

The police or regulatory power part of the ruling is14

still in tact.  The question is, is it a governmental unit. 15

And I would submit, Judge, that first of all I would16

acknowledge that the District Court had some commentary about17

that issue.  But he didn’t either directly or even indirectly18

reject the Bankruptcy Court’s conclusion.  I think it was in19

the nature of an additional reason why the stay wouldn’t apply.20

But more importantly in this circuit, in the Fourth21

Circuit, and we’ve cited these cases coming down to the USX22

Rail Milam case from the Fourth Circuit in 1992 it’s quite23

clear that in this circuit a party proceeding in a qui tam24

capacity is considered a governmental unit for purposes of25
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262(b)(4).  So whereas that might be a basis to distinguish1

Worldcom elsewhere, it’s not a basis to distinguish Worldcom2

here.3

So all that is a long way of saying we were able to4

find one case that is directly on point and it’s not5

distinguishable and we think that it really is dispositive.6

Two other points very quickly and then we will turn7

to the issue of the non-debtor.  One is the other test which I8

told you about, that’s the public policy test.  What that test9

asks the Court to decide is let’s look at what’s being done10

here.  Is it being done for the benefit of or for the purpose11

of effectuating broad policy?  Or is it being done to protect12

private interests? 13

And for the reasons that I’ve described before, I14

think it’s for the benefit of private interests, individual15

owners or California’s private interest either way.  16

And the last point, of course, is as a liquidating17

estate there is no deterrents here.  There would be very little18

merit to the argument that well we are here to -- I’m the19

controller, I am here to vindicate the purposes and policies of20

the Unclaimed Property Law because they were important and we21

want to be sure that you don’t engage in future conduct that22

would result in you keeping people’s money.  There is no future23

conduct.  There is no ongoing business.  24

So for all of those reasons I would submit that the25
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police and regulatory exception does not apply here and the1

stay therefore does apply.  So that raises the next question2

which is okay, assuming that the stay applies, does it apply to3

a non-debtor entity?  4

The background there is, this claim, this escheat5

claim is brought not only against the debtor, LandAmerica Title6

formerly known as United, but also its parent, Nations Holding. 7

And so to orient the Court, Nations Holding you may recall is8

the entity that was the parent entity not only to this title9

insurance company but to the others that were sold and it is to10

this day the entity that is holding the proceeds from the sale11

of those underwriting companies.12

Now Nations Holding, as its name implies, was and is13

a holding company.  It did not have operations.  It did not14

have customers.  It never took any customer’s money.  It didn’t15

have escrow accounts.  Those were all maintained through the16

debtor, through the operation of its business and indeed17

Nations Holding was never audited by the State of California. 18

And it never really had any notice that it was going to be19

subject to a claim of escheat until it found its name on a20

complaint following a lengthy audit during which all of the21

communications were between the auditing entity, the22

controller, and the debtor, United.23

And the complaint in the enforcement action I think24

significantly concedes that Nations Holdings liability to repay25
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escheated property is “attributable to the debtor’s business.” 1

And what does that mean?  What that means is you need to2

understand the theory behind the case and I will try very hard3

not to argue the merits which there is a vigorous disagreement4

over.5

But much of this claim arises from arbitrage6

transactions.  And in simple terms the arbitrage transactions7

were such that the bank would loan money at the low interest8

rates, would have to repay the money and in the meantime you9

could invest the money and if you earned more than the below10

interest rate market rate of interests you could keep that11

profit.  Those are arbitrage.  That’s what an arbitrage12

transaction is.  They are not illegal and the UPL doesn’t make13

them illegal.14

As it turns out, the controller takes the position15

that well because the borrowing that was made available under16

these arbitrage transactions was in part derived from the17

amount of money that was in the debtor’s escrow accounts, not18

Nations Holding, that there is somehow a tie between that and19

the underlying escrowees and therefore it’s undisclosed20

interest and it is owed back to them and if they can’t be21

located then it has to escheat.22

But the point is that Nations Holding didn’t do23

anything.  It never had any customer’s money.  It was simply24

the entity that owned the bank account into which these escrow25
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proceeds were placed.  But if there were to be proof of1

liability, it would be -- let me tell you what the debtor did. 2

Let me tell you how it had the money of escrowees.  Let me tell3

you how it didn’t pay them back.  Let me tell you about how its4

business operates and how title insurance companies take5

people’s monies and hold them in escrow.  6

It’s all going to be about the debtor and so I would7

submit that this case while it doesn’t involve indemnification,8

which we acknowledge, and many of the cases that do extend the9

stay to non-debtors do involve indemnification.  Nevertheless,10

the proof of a claim against Nations Holding wouldn’t11

necessarily be proof of the debtor’s liability.  I want to just12

spend two more minutes on that and then I will relinquish the13

podium.14

I also have to acknowledge that there is a thread in15

the case law that talks about ordinary joint and several16

liability and the courts will I think uniformly say, if you17

have ordinary joint and several liability or something in the18

nature of a guarantee that’s not enough.  If a creditor has a19

right to go against another obligor you can’t foreclose them20

from going against that obligor simply because there is a co-21

obligor who is in bankruptcy.22

And I’m not prepared to argue against that.  But23

there is joint and several liability and then there is imputed24

and derivative liability.  And to illustrate I would say25
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imagine a scenario where I am driving a car.  I’m driving it1

100 miles an hour down the road and another person is painting2

oil on the road.  And as a result of me going 100 miles an hour3

and the other person painting oil on the road, I skid, crash4

into a storefront and injure the property of the creditor.5

So the creditor says, you both owe me some money. 6

You owe me money because you were speeding and he owes me money7

because he was painting oil on the ground.  There, that’s true8

joint and several liability.  A Court can go forward -- and if9

I’m a debtor I’m not worried about the claim going forward10

against the guy who was painting oil on the floor because the11

proof is going to be you were painting oil on the floor and12

cars can skid on oil. And it leaves me without any  preclusive13

findings.  I can say no I wasn’t going 100 miles an hour or I14

was going 100 miles an hour but I have an excuse.  It doesn’t15

determine and fix my liability.16

That’s not what we have here.  What we have here is17

the proof of Nations Holdings Liability because it is liable18

only because of what the debtor did.  It won’t necessarily fix19

forever estop and determine the debtor’s liability itself. 20

There is no way to separate out the two and that’s the reason21

why I would argue that the stay should apply to both the non-22

debtor and the debtor alike. 23

THE COURT:  Thank you.24

MR. MCLAUGHLIN:  Thank you.25
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MR. STENGEL:  Good morning, Your Honor.  1

THE COURT:  I think are already in the afternoon now.2

MR. STENGEL:  Good afternoon, Your Honor.  Scott3

Stengel from Oreck, Harrington & Sutcliff here for the4

controller of the State of California.5

I appreciate Mr. McLaughlin’s characterization of our6

arguments.  I appreciate the Court’s willingness to hear our7

own here.  We are before the Court today because the debtor8

would like to enforce the automatic stay against three actions9

that were commenced prepetition in the Superior Court of10

California.  An action brought by the controller to enforce its11

police and regulatory powers under California’s Unclaimed12

Property Law against the debtor.  An action brought by the13

controller again under its police and regulatory power under14

the UPL against the debtor’s immediate corporate parent,15

Nations Holding which you’ve heard is not a debtor in16

bankruptcy.  And the third is an action brought by the debtor17

itself against the controller, and this is the writ action Mr.18

McLaughlin referred to.19

One other note on the procedural posture I think Mr.20

McLaughlin was quite fair in his characterization, one21

additional note, the notice of removal is now before Judge Woo22

in the Central District of California.  He has issued an order23

to show cause to ask why it should not be remanded to the24

Superior Court.  So at least in the Central District of25
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California it’s not clear that there is any inclination to hear1

this matter, that it rightly belongs in the Superior Court of2

California and really the question is between this Court and3

the State Court of California.4

Today I want to highlight for the Court those5

arguments that are set forth in our objection to the debtor’s6

motion that demonstrate why the automatic stay does not7

preclude the writ action or the enforcement action from8

proceeding to trial in the Superior Court.9

First the enforcement action against the debtor. 10

Among the 28 enumerated exceptions to the automatic stay is the11

one that Mr. McLaughlin mentioned.  The commencement or12

continuation of an action by a governmental unit to enforce its13

police and regulatory power under Section 362(b)(4).  The14

controller of the State of California is a constitutional15

officer who is directly elected by the people of California and16

who is charged by them in part to superintend the fiscal17

concerns of the state.18

There can be no dispute that the controller is a19

governmental unit under Section 101.27 of the code and the20

debtor is asserting no.  Instead our point of departure from21

the debtor is whether or not the enforcement action is one22

enforce the controller’s police and regulatory power.  23

Our guiding precedent in this circuit on the meaning24

of the phrase is the decision in Safety Clean in 2001.  That25
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was a case that involved a number of disputes relating to1

Safety Clean’s operation of a commercial landfill.  The one2

that is relevant for our purposes arose from an order that3

South Carolina’s Department of Health and Environmental Control4

issued under the state’s financial assurance regulations.  5

This order directed Safety Clean to post substitute6

bonds as security for its obligations in connection with the7

landfill.  And South Carolina argued that the order fell within8

the scope of Section 362(b)(4).  The Fourth Circuit recognized9

the difficulty distinguishing between acts to enforce the10

state’s police and regulatory power and acts to protect the11

state’s position as a creditor. 12

To guide us, four important principles were laid down13

that in fact combined the two tests that Mr. McLaughlin14

described.  The first principle is this.  Assess whether the15

purpose of the state law being enforced is to promote public16

safety and welfare or to effectuate another public policy.  17

The second is make this assessment from an objective18

standpoint irrespective of the state’s intent of enforcing the19

law in this particular case.  The third understanding that many20

state laws have the dual purpose of promoting the public21

welfare and protecting the state’s pecuniary interest.  Focus22

on the primary purpose of the state law.  23

And fourth, consistent with the third principle,24

recognize that the state laws imposition of a monetary25
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obligation on the debtor is not at all determinant.  In Safety1

Clean the Fourth Circuit found that South Carolina’s financial2

assurance regulations were designed to deter environmental3

misconduct and to encourage the safe design and operation of4

landfills.  5

An action to enforce these regulations including6

those that include the monetary obligation on the debtor7

represented in the Fourth Circuit’s words, a clear exercise of8

the state’s regulatory power.  Applying these principles laid9

down in Safety Clean to the controller’s enforcement action10

against the debtor lands us squarely inside Section 362(b)(4).11

To illustrate why some history is instructive, and I12

will be brief, Your Honor, I know the hour.  Existing unclaimed13

property laws like California’s UPL trace their roots to two14

separate common law doctrines, escheat and bona vacantia which15

is literally vacant goods.16

Escheat grew out of the futile tenure system of17

landholding that recognized the sovereign is the ultimate owner18

of property.  Death without heirs, attainder, alienage.  Each19

of these could constitute cause for returning land to the crown20

and by the 13th and 14th centuries, escheat had become a royal21

prerogative that could be invoked at time to defer to the22

crown’s own pecuniary interests.23

Bona vacantia in contract evolved separately at24

common law and arose in the context of personal property.  Most25
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important for our purposes today, bona vacantia was based not1

on the crown’s ultimate ownership of property but rather on the2

absence of the true owner.  The claim of the sovereign to take3

custody of this property was considered more equitable than the4

claim of anyone else.  And possession by the sovereign carried5

two additional benefits as well.  6

It avoided the risk of forfeiture because the7

sovereign would always remain able to preserve and deliver the8

property to its owner.  And two, it foreclosed any need to9

resolve conflicting claims when none of them were premised on10

actual ownership.  As a result, the right of the sovereign to11

unclaimed personal property was given priority over everyone12

else except, of course, the rightful owner when that person was13

found.14

Since the early years of our nation states have15

followed in this path of the common law and of adoptive16

legislative frameworks that provide for both escheat and bona17

vacantia.  The right of escheat has been grounded in the18

state’s assumption of the sovereign power of the people and19

their ultimate ownership of property.  While the right of bona20

vacantia is derived from the state’s police power to regulate21

succession of property and to prevent deterioration resulting22

from its abandonment.23

In this case the critical point that the debtor has24

missed is that California’s UPL, like those in most other25
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states is rooted not in permanent escheat but rather in bona1

vacantia and the public welfare.  This is made clear from the2

very first statement of the law that is found in the UPL. 3

Notwithstanding any provision of law to the contrary, property4

received by the state under this chapter shall not permanently5

escheat to the state.6

A later provision in the statute supplies emphasis. 7

This is a quote.  “It is the intent of the legislature that8

property owners be reunited with their property.”  The purposes9

of bona vacantia laws like California’s UPL are the following,10

and these reflect a growth from a 1962 decision by the11

California Supreme Court reflected in very drastic amendments12

in 2007 by the California legislature.13

The first is this, to protect the owners of unclaimed14

property, the UPL memorializes the action that the state must15

take to locate missing owners of unclaimed property and as a16

result makes that outcome more likely that if the holder can17

retain the property indefinitely.  18

And, two, the State of California is able to serve as19

a perpetual guarantor under the UPL for claims of ownership20

whenever those might be brought.  And therefore is able to21

eliminate the risk of forfeiture.  The second purpose is to22

protect holders of unclaimed property from having to continue23

to account for that property, to keep associated records and24

from defending claims that might be brought by other interested25
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parties or other states.1

The third purpose is to prevent unjust enrichment. 2

An individual holder of unclaimed property should not receive a3

windfall simply because the owner never appears, but rather any4

windfall should enure to the benefit of the entire community.5

Fourth, to support commerce until the owner is found6

by redistributing unclaimed property back into the marketplace7

for the good of the people of California.  8

And fifth, to provide additional revenue for the9

people of California until the owner is found.  Looking for the10

primary purpose of the UPL against this backdrop is required by11

the Fourth Circuit in Safety Clean.  The focus naturally12

centers on California’s public policy interest in restoring13

unclaimed property to its owner in a way that protects all14

interested parties and promotes the public welfare.15

We certainly can not say as the debtor endeavors to16

do that the primary purpose of the UPL is the state’s pecuniary17

interest as a creditor of the debtor or any other person.  We18

can not even say that the primary purpose is revenue raising19

for the state has far more effective means of doing that even20

in this context from permanent escheat or taxation.21

No, the UPL exists as a critical means for the state22

to regulate the succession of property and to protect the23

property rights of its citizens.  And this represents the very24

core of the state’s police power.  This too is why California25
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Justice Ranosa described the UPL as a consumer protection1

statute in his dissent in Corey.  2

Now I know Mr. McLaughlin has referred to that case3

and I would encourage the Court to read it, if the Court has4

not already been able to do so.  Contrary to the debtor’s5

argument, the majority expressed absolutely no disagreement6

with Justice Ranosa’s characterization of the UPL.7

Rather it simply found no reason to go beyond the8

text of the Public Utility Laws and the UPL and concluding that9

the disposition of unclaimed utility refunds is governed by the10

latter.  We note too that the debtor makes much of the argument11

that because some of the funds here represent investment income12

on amounts that went unreported and unremitted as required by13

California law, no owner may exist to whom they could be14

returned.15

I would suggest that this misses the mark for two16

reasons.  First, and most important, the Fourth Circuit17

requires the purpose of the UPL be assessed from an objective18

standpoint irrespective of the state’s intent in this19

particular case.  The reason is evident from the legislative20

history that Mr. McLaughlin referenced.  Here I quote, “Where a21

governmental unit is suing a debtor to prevent or stop a22

violation of fraud, environmental protection, consumer23

protection, safety or similar police or regulatory laws or24

attempting to fix damages for violation of such a law, the25
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action or proceeding is not stayed under the automatic stay.”1

If the Fourth Circuit had required us to determine2

the purpose of any particular proceeding, and if that3

proceeding had only been brought to fix damages for violation4

of such a law, the State too easily could be found to be5

advancing its own pecuniary interests and congressional intent6

would be frustrated.  Of equal import, Congress recognized in7

Section 362(b)(4) that an action by the state to fix damages8

for violating laws of these kinds should not be discounted.9

The people of California elected the controller to10

take just such an action on their behalf and this exception to11

the automatic stay pays due respect to our federal system of12

government and to the right of a state to enforce its police13

and regulatory powers.14

So even if the debtor were correct in saying here15

that the controller’s primary purpose is to collect funds that16

have no owner which to be clear does not, the point is simply17

not relevant under Safety Clean.  Second, the debtor in Nations18

Holding made this investment income by improperly retaining and19

using funds that were not their own in violation of California20

law.21

These are the proverbial ill-gotten gains and the UPL22

mandates their release to the state to deter other holders of23

unclaimed property from flouting the laws the debtors in24

Nations Holding have done.25
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The debtor also submits that Judge Patterson’s1

decision in Worldcom puts the controller’s objection to rest. 2

This is difficult to comprehend, particularly in light of Judge3

Patterson’s holding that the property in question there4

breakage on pre-paid calling cards did not even constitute5

unclaimed property much less unclaimed property that would be6

recovered under the UPL, a point of marked distinction here. 7

And again I would urge Your Honor to review that case as well.8

In sum, because the UPL was born from the state’s9

police power to regulate the succession of property and to10

prevent deterioration resulting from its abandonment and11

because the primary purpose of the UPL is to further12

California’s public policy interest in restoring unclaimed13

property to its owner in a way that protects all interested14

parties and promotes the public welfare, the enforcement action15

must be treated as one to enforce the State of California’s16

police and regulatory power.17

And the controller should be able to continue its18

prosecution against the debtor in the Superior Court of19

California up to and including the point where the amount of20

judgment is qualified.  For Your Honor’s reference that is21

ready to go to trial as we speak.22

The debtor’s invocation of the automatic stay in23

connection with the enforcement action against Nations Holding24

and the writ action would be rendered moot by the Court25
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concluding that the enforcement action against the debtor to1

enforce the state’s police and regulatory power.  2

I want to take a few moments, however, to address the3

claims made by the debtor should the Court unexpectedly find4

that the controller is not exercising its police power in5

enforcing the UPL.  6

The enforcement action against Nations Holding, again7

a non-debtor, is not an action an entity in bankruptcy.  The8

debtor concedes this point.  Under precedent laid down in the9

Fourth Circuit, specifically A.H. Robins, this enforcement10

action can be stayed against Nations Holding only in “unusual11

circumstances.”  This point the debtor also concedes.12

Our disagreement centers on just how unusual the13

circumstances must be in order to deploy Section 105 to14

supplement what conquers affirmatively decided to enact or not15

enact in Section 362.  As Judge Tice noted in Southside Lawn16

and Garden, the Fourth Circuit in Credit Alliance “made it17

clear that the Robins holding is quite limited in its18

application and that the automatic stay will not ordinarily be19

extended to the benefit of non-debtor parties.”20

That limitation was observed by Judge Tice in21

Southside even though the debtor there was obligated to22

indemnify the non-debtor defendants.  They are general partners23

of the debtor partnership, to the extent that they were forced24

to pay the debtor’s liabilities.  Judge Tice characterized even25
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that set of circumstances as not remotely involving the type of1

unusual circumstances present in Robins.  Robins of course was2

extraordinarily unusual, a mass tort case that compelled Judges3

Merhige and Shelly to push the envelope with the code and4

reaching a just and equitable resolution of claims for the many5

women injured by the Dalkon shield.6

This case as complex as it is is no Robins.  It is7

telling moreover that the debtor has cited to no decision from8

the Eastern District or even the Fourth Circuit  to support its9

position on the enforcement action against Nations Holding and10

that the Fourth Circuit’s last word on the subject in Chrysler11

was a resounding rejection of the notion that corporate12

affiliation justified rewriting Section 362.13

Robins quite rightly has come to be recognized as the14

isolated exception to a rule of paramount importance, that no15

entity should be entitled to the protections afforded to a16

debtor in bankruptcy without taking that step.  To claim the17

benefits without incurring the costs as interested parties18

associated with Nations Holding apparently would like to do,19

violates the bargain that Congress entwined in the bankruptcy20

code.21

As the Fourth Circuit said in Credit Alliance,22

Congress knew how to extend the automatic stay to non-23

bankruptcy parties when it intended to do so.  It did not so24

intend here.  As for the writ action which the debtor convinced25
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itself in the Superior Court of California against the1

controller and which again is ready to go to trial, I am not2

sure that much needs to be said.  Mr. McLaughlin did not.3

The debtor has cited to no authority whatsoever in4

support of its position that the automatic stay should apply5

there, none.  Not from this circuit, not from any circuit.  The6

reason, of course, is clear.  The automatic stay never applies7

to an action brought by the debtor.  This is the blackest of8

black letter law as the decision cited in our brief9

illustrates.10

I am grateful for the Court’s time.  Thank you.11

THE COURT:  In responding, I am satisfied or at least12

I think the Worldcom case is going to apply.  I’m going to13

follow that precedent.  I am concerned though about Nations14

Holding and why I should extend the stay to a non-debtor. 15

That’s where I would like you to address your comments.16

MR. MCLAUGHLIN:  Very well, Your Honor.  Again, I17

don’t know that there is much more to add other than what I’ve18

said already.  I think to describe, certainly the A.H. Robins19

case was a mass tort case as was the -- of course, now I’m20

forgetting the other case that came out of the Second Circuit. 21

But it is certainly not the only instance in which courts have22

extended the A.H. Robins ruling.  23

I mean when you think about decisions like24

Ionisphere, Lomis, Sudberry, American Film Technologies, now to25
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be sure many of those cases do involve scenarios where you have1

indemnification issues and I should point out, we haven’t2

discussed it on this record, but it’s covered in the papers,3

there are Doe defendants that are named in the enforcement4

action and they are there for a reason.  It’s the same reason5

that I was eluding to before.6

The controller can not show and prove liability on7

the part of Nations Holding without proving what the underlying8

conduct was by the debtor.  So there are these Doe defendants9

who are alleged in the complaint in paragraphs 4 and 5 as being10

agents, officers or employees of the debtor, not of Nations11

Holding, who were acting within the scope of their duties of12

the debtor, not Nations Holding.13

So again I think this is a situation where certainly14

I would acknowledge the case law.  If Nations Holding was15

independently liable because it had done, it had taken16

customer’s money or had failed to provide them the amounts that17

was owed to them, if those were the facts then I think it would18

be a very hard case for me to stand in front of you and19

credibly argue that Nations Holding should be shielded from the20

liability that it owes simply because its affiliate is in21

bankruptcy.  That’s not the law and we are not suggesting that22

that is the law.23

THE COURT:  Who is entitled to the $9 million in your24

view?  Is it Nations Holding or is it the debtor?25
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MR. MCLAUGHLIN:  Well let me answer it this way, by1

telling you what I think the facts are.  The facts are that2

Nations Holding had a relationship with its bank.  Nations3

Holding being the parent company had a relationship with this4

bank pursuant to which the bank loaned it money.  Nations5

Holding was obligated to repay that loan at the low market6

interest rates and could invest the money in the meantime.  And7

if it made more money than it had to repay, it was permitted to8

retain that.9

Now the -- I’d say the only argument -- and I think10

if that were -- if those were the facts there would be no11

Unclaimed Property Law issue.  Right?  It’s Nations Holding12

with some money.  It has a relationship with its bank and13

engages in arbitrage transactions.  No problem with the14

Unclaimed Property Law. It’s not against the law.  Arbitrage15

transactions happen all the time.16

THE COURT:  And LandAmerica Title would have no claim17

to that money.18

MR. MCLAUGHLIN:  That’s right.  The only issue is19

that the controller for the State of California has said, well20

hold on a second, Nations Holding it’s bank was willing to give21

it this relationship, this banking relationship because its22

subsidiaries including the debtor here, and the other title23

insurance companies that were its subsidiaries, have a bunch of24

money in accounts, in escrow accounts, as part of their title25
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insurance business.  Therefore, there is a tie or there is a1

connection, it is alleged, to unknown and absent owners.2

But our position is that the Nations Holding did3

nothing.  It did nothing that could have subjected it to a4

claim of escheat other than the fact that there is this so-5

called tie which derives entirely from the debtor.6

THE COURT:  Okay.  I think I understand that point. 7

I guess where I’m going with this is that in the Robins case8

and in many other cases, the reason you extend the stay to the9

non-debtor entity is because it’s going to protect property of10

the estate.  In other words, you know, insurance policies and11

such in the Robins case, which we wanted to make sure were12

there for the benefit of all of the creditors and was property13

of the estate so we extended the stay.14

How, if I extend the stay in this case, is it going15

to protect property of the estate?16

MR. MCLAUGHLIN;  Let me say one thing about that.  I17

think you are right, Judge, that’s the 363(a) -- 362(a)(3) part18

of the Robins Holding.  If you remember the Robins Holding, the19

Court says that we can get there under 362(a)(1) because there20

is such an overlap of interests and that’s the part that I’ve21

been focusing on because there is imputation, there is22

respondeat superior, there’s vicarious liability, whatever it23

may be, you are saying you are assuming that guy.  But every24

fact you prove will prove his liability.  That is 363(a)(1).25
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The property of the estate piece in the insurance1

piece comes in 362(a)(3) where the Court says even if there2

wasn’t that problem, the stay by its terms can apply to a non-3

debtor if you are going after the property of the estate.4

THE COURT:  But isn’t that what Judge Tice then5

narrowed the ruling later on when he said that, when he was6

talking about Credit Alliance and such, and he said no on the7

(a)(1) context just because we have an indemnification claim we8

are not going to extend the claim.  You know, that’s not what9

we’re going to do.  Really looking at protecting property of10

the estate which is what, you know, what the real carve out in11

Robins was about.12

MR. MCLAUGHLIN:  Certainly the case is more13

compelling when you have that situation.  And again if these14

Doe defendants are in fact serious defendants that the15

controller is intending to bring in then the prosecution of the16

claim could very well trigger indemnification obligations and17

the like.  18

But I think that the case law certainly is not so19

limited.  I think there are cases and again the cases that come20

to mind are the Ionisphere case, the Lomis case, the Sudberry21

case, the American Film Technologies case.  We tried to22

highlight those in our papers where the Court, it seems to me23

as I read them, are recognizing that where you have a situation24

of risks of collateral estoppel, risks of imputed liability25
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under agency theories or the like, that that very much raises1

the issues.2

Then the only other point that I wanted to make which3

was eluded to in a footnote, Judge, was this.  I guess it4

touches on the writ action issue.  To a certain extent this may5

all be a tempest in a tea pod because as the Court certainly6

knows this is a liquidating Chapter 11 case.  There are many7

entities that are in bankruptcy and there is evaluation on the8

regular basis of what needs to happen to get to the end game9

here and so the idea that Nations Holding, certainly Nations10

Holding is not a debtor now but I think we have that context to11

consider.12

And with regard to the writ action, I think what13

we’ve suggested is a common sense approach here.  Certainly we14

could withdraw the writ action and that would essentially15

remedy all of this.  If it comes to that, we can certainly do16

that.  But the point that we’re trying to make is this is one17

bit litigation, one big ball of wax claim going back and forth. 18

Certainly from a judicial economy and a practical common sense19

approach it seems to us to make sense that if one gets stayed,20

they all should get stayed.21

THE COURT:  All right.  Thank you.22

MR. MCLAUGHLIN:  Thank you, Your Honor.23

THE COURT:  All right.  The Court is going to deny24

the motion to enforce the stay.  I’m not going to extend the25
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stay to Nations Holding.  I think that consistent with Judge1

Tice’s previous ruling in narrowing the Robins exception that2

the exception would not apply in this case.  If Nations Holding3

was a debtor I would follow the Worldcom decision and would4

have enforced the stay, but I’m not going to extend it to the5

non-debtor in this case.6

MR. MCLAUGHLIN:  And for clarification, Your Honor,7

are you ruling that the stay is applicable to the debtor,8

LandAmerica Title?  If they are both defendants in the9

enforcement action.10

THE COURT:  The stay is effective as to the title11

company that is a debtor.  It is not applicable to Nations12

Holding.13

MR. MCLAUGHLIN:  Thank you, Your Honor.14

MR. STENGEL:  Your Honor, just for clarification if I15

might.16

THE COURT:  Yes.17

MR. STENGEL:  I think Mr. McLaughlin and I are on the18

same page, but you are applying the stay to the extent the19

enforcement action is against the debtor.  You are not applying20

the stay to the extent that enforcement action is running21

against Nations Holding and the stay does not apply to the writ22

action.23

THE COURT:  Not to the writ action.  The writ action,24

but as you said it can be withdrawn obviously.  But that’s a25
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different issue.1

MR. STENGEL:  Okay.  Thank you, Your Honor.  2

MR. MCLAUGHLIN:  Your Honor, for the record again,3

Terry McLaughlin from Willke, Farr.  I think that takes us to4

the final three items on the agenda.  As it is presented, at5

least as an initial matter, these items relate to an adversary6

proceeding that was commenced by the debtor seeking to stay7

claims against certain individual defendants who were present8

or former officers of either LFG or LES in an MDL class action.9

As a preliminary matter, the debtors have requested10

and the Court has treated as a motion, an expedited motion for11

a continuance, that the hearing on that motion be put over by12

30 days to the next omnibus.  Your Honor, I think our position13

is fairly well laid out in the letter that we submitted to the14

Court and then in a responsive letter.  I think it’s the15

debtor’s motion that no relief can be obtained under the motion16

unless and until the motion is heard and granted.  We17

acknowledge that.  We are taking that risk by agreeing to18

adjourn it.19

The issue here is as the Court has now heard sort of20

repeatedly throughout the day, this motion was made originally,21

the action was commenced originally before the mediation22

occurred.  As it turns out, I think it was July 2nd and then23

the mediation occurred.  If we had some clairvoyance perhaps we24

could have benefitted from that.  But the mediation overtook,25



99

J&J COURT TRANSCRIBERS, INC.

the plan process was overtaken, we are deep into the plan1

process, we are materially far along.  We expect within the2

next several weeks, the upcoming weeks to be in a position to3

make public a plan.  This motion deals with issues of insurance4

available for the underlying employees.  It deals with claims5

of exchanges.6

There are many issues that are tied up and caught up7

in the plan process and we think so that we can keep our focus8

on the plan process, get to where we need to be, accomplish9

what we’ve told the parties and the Court we could accomplish10

over the next several weeks, we’d like to adjourn this for 3011

days.12

THE COURT:  Normally, when a party wants to adjourn13

their own motion, that’s something that the Court is inclined14

to do and I’m inclined to do it in this case except there was15

an objection.  So, what I’m really interested in here is how16

the other party is going to be hurt if we carry this over for17

30 days.  So really what I’d like to do is hear from the other18

side on this and see why, you know, we need to go forward on19

this today as opposed to adjourning it for 30 days.20

MR. MCLAUGHLIN:  Very well, Your Honor.21

THE COURT:  Mr. Starr, you are going to completely22

upset all of this careful plan process that’s going on in this23

case and jeopardize everything that we’ve been doing for the24

last five or six months by having this hearing go forward.25
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MR. STARR:  Your Honor, I certainly hope that I am1

not going to do that.  I certainly don’t intend to do that. 2

But we do feel very strongly about going forward.  I am local3

counsel for the defendants in this adversary proceeding who are4

also plaintiffs in the MDL proceeding that is going forward in5

South Carolina.6

With us today are three of the attorneys that are7

involved in that litigation in South Carolina who have all been8

admitted pro hac vice before this Court.  I would like to9

introduce the names of Sheryl F. Perkins and Charles W.10

Wetstone Jr. of Wetstone, Meyers, Perkins and Young LLC of11

Columbia, South Carolina.  They are here in the courtroom.  And12

James R. Gilreath of the Gilreath Law Firm of Greenville, South13

Carolina.  Mr. Gilreath is in the courtroom and would like to14

argue this motion, Your Honor. 15

THE COURT:  Thank you, Mr. Starr.  Mr. Gilreath,16

welcome to the Court.17

MR. GILREATH:  Thank you, Your Honor.  Your Honor, I18

think it’s important for the Court to understand what we are19

trying to do in the MDL.  In the MDL we are seeking money20

damages from the non-debtor tortfeasors such as the officers21

and directors who were running this Ponzi scheme at22

LandAmerica.  23

The damages we seek are the shortfall between the24

full amount of the damages that the exchangers ought to get25
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plus any other damages we may get consequential damages, less1

whatever the bankruptcy proceeds are.  But it appears from2

everything we seen that these exchangers are not going to get3

made whole in the bankruptcy.  We are going -- and the basis4

for the continuance that they are looking for appears to us5

that they are negotiating regarding the D&O policies or the6

proceeds of the insurance vis-a-vis this plan, that as he said7

in an email to me that he’s baking.  8

THE COURT:  Well first of all, what I would like to9

focus on is how are you going to be harmed if I continue the10

hearing on this matter for 30 days?11

MR. GILREATH:  Well, Your Honor, the Judge that we12

appeared before in the -- the MDL Judge down in Columbia, Judge13

Joe Anderson --14

THE COURT:  I’ve read his order.15

MR. GILREATH:  Okay.  And he’s thinking that we’re16

going to have a ruling on that today and that there is going to17

be some ruling that will either -- we are going to go forward18

down there one way or the other but then we’ll know whether the19

individual defendants are going to be in it or not.20

THE COURT:  But haven’t you consented to them filing21

their answers in 70 days and so it’s really not going to make22

any difference if I adjourn this for 30?23

MR. GILREATH:  Well we just want to get that case24

down there moving and we’ve been put off and put off and we25
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just feel like time is on their side and not on our side.  We1

feel like what they are -- I don’t know what good reason2

they’ve got for the -- we don’t understand what their reason3

for the continuance is.  I mean, he tells me on Wednesday that4

he’s going to come down here and appear.  He’s ready to argue. 5

Then he got our brief.  Once he got that then he wants to put6

it off.  So we think they are going to try to buy back these7

policies and have some kind of non-debtor relief or whatever. 8

We don’t know what’s going on.  There appears to be a lot of9

secret stuff going on. 10

For instance, the policies that they talk about are11

not even listed.  We look last night and maybe he can stand up12

here and tell us but we spent a lot of time going through all13

the schedules and all these D&O policies are not even listed as14

assets of the bankruptcy schedule.  But he says in the15

correspondence to the Court that the policies and proceeds are16

valuable property of the debtor’s estate.  This motion raises17

important questions about the policies.  The policies, however,18

are among the debtor’s more significant assets and their19

treatment and significance will be addressed in the plan that20

will be filed.21

But he can’t -- I don’t know what he’s going to try22

to do with the policies.  I was going to try to cut us off in23

South Carolina through --24

THE COURT:  How are you going to be hurt in the next25
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30 days?  Is there something that is going to happen in the1

next 30 days that’s going to damage or hurt you in connection2

with that litigation down there?3

MR. GILREATH:  I’m going to have to go back to the4

judge down there and explain it to him.  I’m going to have to5

come back to Richmond and I’m going to have to incur expenses6

of coming back up here, get it ready again and I think I got to7

argue a case in the Fourth Circuit that same day that the next8

hearing is set, either that day or the day before.  I’ve got to9

check the calendar.  I just realized that sitting back there a10

while ago.  We just are ready to go ahead.  I understand where11

you are coming from.12

THE COURT:  We can certainly accommodate your13

schedule to make sure that we can have it heard on a day that14

you are available.  I don’t suggest for a moment we would do15

something like that.  16

MR. GILREATH:  I understand that.  But there just17

seems to be -- we don’t understand what all the secrecy is and18

why they don’t want to talk about any of this.  You know, when19

he was ready and then all of a sudden he wasn’t ready, you20

know.  We just want to get on with our case in South Carolina21

and this is kind of holding us up.22

THE COURT:  Okay.  Thank you.23

MR. GILREATH:  Thank you.24

THE COURT:  Okay.  I’m going to grant the motion to25
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continue the hearing to the next omnibus date because I do not1

find that there is going to be any prejudice.  The answers are2

not going to be even due for another 30 days after that3

hearing.  So I don’t see that there is any prejudice for4

continuing this hearing.  You know, for that reason the motion5

to continue will be granted. 6

We will then continue the matters number 21 and 22 to7

the next omnibus date.  If for some reason you are unavailable8

for that date because of a fourth circuit argument, sir, then9

you coordinate with Mr. Hayes and you can get a special date10

and we can hear it at another time.11

Ms. Strickland, Mr. Richman had raised earlier the12

question about, you know, just the status.  Would you be13

prepared at this point in time to just inform the Court and14

parties on the phone when you think a plan might be filed just15

so the people know what is going on as far as time table is16

concerned, if you are able to address that?17

MS. STRICKLAND:  Certainly, Your Honor.  We are now18

pretty close to having a plan document that is fully negotiated19

between the debtors -- among the debtors and the two20

committees.  We are hopeful that in the next couple of weeks we21

will be able to get the plan of file with the disclosure22

statement accompanying it which means that probably the best23

date for a disclosure statement hearing will be the September24

omni which I think is scheduled for September -- oh, the25
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October omni because we need notice in accordance with the law.1

THE COURT:  Details.2

MS. STRICKLAND:  Right, details.  Thank goodness for3

Dion Hayes.  That would be October 26th for the disclosure4

statement hearing.  That is the game plan as of right now.5

THE COURT:  Okay.  Thank you very much.  Mr. Richman.6

MR. RICHMAN:  Well that is precisely what I was7

worried about, Your Honor, that game plan will cause a8

violation of the mediation agreements that all the parties9

reached.  I don’t know what any -- no one has discussed this10

with us, but there is no possibility on that schedule of11

meeting the agreement.  So someone is going to need to address12

how all the parties to the mediation who reached all of their13

agreements materially contingent upon certain deadlines are14

going to have to be reconvened and the deal may have to be15

renegotiated.  I haven’t even discussed this with my clients,16

but this is ver alarming, disturbing and inexplicable.  17

We haven’t been -- I don’t know who decided that the18

process was going to be drafts that would be kept from other19

parties to the mediation until the committees and the debtor20

were satisfied with it, but we’ve been completely kept out of21

it.  And so now we have the risk that once they have finished22

there may be further things that need to be done and we are23

talking about further delays.  This is an alarming development,24

Your Honor.25
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MS. STRICKLAND:  As alarming as the development may1

be, I think we are at the point where it is not appropriate to2

be having this conversation on the record.3

THE COURT:  All right.  Very good.  I understand4

exactly what your concern is, Ms. Strickland.  We will then not5

have this conversation on the record and I think that the time6

table is -- the update that you’ve given us with regard to the7

time table is what it is.  And if, obviously if the parties8

need to -- need my involvement, you may certainly request it in9

the appropriate manner.10

MS. STRICKLAND:  Thank you, Your Honor.11

THE COURT:  Is there any other matters we need to12

take up this afternoon?  13

MS. STRICKLAND:  No, Your Honor.14

THE COURT:  All right.  We will stand adjourned.15

* * * * *16
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